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COUNTERFEITING TRADE MARKS AND NAMES ON MERCHANDISE. 


[From Hunt’s Merchants’ Magazine.] 


Foreign merchants have set the blameable example of making 
up, or causing to be made up, for the American market, large 
quantities of goods which bear counterfeit marks and names ; and 
our manufacturers are profiting by it, and taking a similar course. 

The consequences, and probable result of such forgery—for for- 
gery, in a very mean shape, it is—can hardly have occurred to 
those who are guilty. He who counterfeits my name to a note, 
may make one innocent man suffer ; but he who truly, in this sense, 
robs me of my good name, injures all to whom he sells ; he may 
ruin me, while he certainly lays himself open to be looked at as a 
forger without imprisonment, and a liar among his debtors. 

And yet, although the law may not give him the jail, it will stop 
him peremptorily ; it will leave zs “ mark” upon his character, and 
give me damages, and all the profit which he, by the use of my 
honest name and fame, and his bad goods, has obtained from con- 
fiding buyers. He shall not, as the Courts have said, trade under 
another man’s flag. 

An exposition of the principles which the Courts of law and 
equity have laid down on the subject, cannot but be interesting to 
the merchant. 

The earliest case in the English books, is one that was decided 
in the time of Elizabeth, (Southern v. How, Popham’s Rep. 144,) and 
is thus reported : “An action upon the case was brought in the 
Common Pleas by a clothier; that, whereas he had gained great 
reputation for his making of his cloth, by reason whereof he had 
great utterance to his great benefit and profit ; and that he used 
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to set his mark to his cloth, whereby it should be known to be his 
cloth; and another clothier foreseeing it, used the same mark to 
his ill-made cloth, on purpose to deceive him; and it was resolved 
that the action did lie.” 

It is not the mere making and using of a sign or mark, similar 
to the mark or sign of another, that is legally objectiortable ; for, 
as it has been said by Chancellor Walworth, there is no patent 
right in names—(Bell v. Locke, 8 Paige’s C. R.'75;) while the 
English Judge Cresswell has observed, that the mere use of a 
similar mark will give no right of action—that a man can have no 
abstract right to use a particular mark. Crawshay v. Thompson 4 
Mann. and Grang. 386. 

The wrong, as was observed by Lord Hardwicke, as far back as 
the year 1742, consists in the making or doing the act with a 
fraudulent design to put off bad goods, or draw away customers. 
Blanchard v. Hill, 2 Atk. 584. 

We now proceed to give an exposition of the different cases: 

I. A Court of Chancery will interfere, even when the marks 
or names are not precisely similar, provided they are made in 
such a manner as to form or be a colorable imitation. 

The strongest case to show this, is one relating to the running of 
omnibuses in London. Knott v. Morgan, 2 Keen’s R. 213. An 
association of persons had started omnibuses to run from Pad- 
dington to the Bank of England, having on them the words, “Con- 
veyance Company,” and “ London Conveyance Company.” There 
was also a Star and Garter painted; and the conductors and 
coachmen were dressed in green livery and gold hat-bands. 

The defendant afterwards started omnibuses exactly similar; 
and the dress of coachmen and conductors was the same. He 
was then threatened by the complainants, whereupon the defend- 
ant obliterated from the back ofhis omnibus the word “Company,” 
and painted on each side of it, over the words “Conveyance 
Company,” the word “Original ;’ and between the words “Con- 
veyance” and “Company” the word “for,” in very small charac- 
ters; so that there was then painted on the back of the defen- 
dant’s omnibuses, the words “ London Conveyance,” and on each 
side, the words “Original Conveyance for Company.” But no fur- 
ther alteration was made; and the livery or dress remained the 
same. The Master of the Rolls, Lord Langdale, said, the ques- 
tion was, whether the defendant fraudulently imitated the title and 
insignia used by the complainants for the purpose of injuring them 
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in their trade. “I have not the least doubt,” said his Honor, “ that 
the defendant did intend to induce the public to believe that the 
omnibus which he painted and appointed so as to resemble the 
carriages of the complainants, was, in fact, an omnibus belonging 
to the complainants and the other proprietors of the London Con- 
veyance Company. It is not to be said that the complainants have 
any exclusive right to the words ‘Conveyance Company,’ or ‘ Lon- 
don Conveyance Company,’ or any other words; but they have a 
right to call upon this Court to restrain the defendant from fraud- 
ulently using precisely the same words and devices which they 
have taken for the purpose of distinguishing their property, and 
thereby depriving them of the fair profits of their business, by at- 
tracting custom on the false representation that carriages origi- 
nally the defendant’s, belonged to, and were under the manage- 
ment of the complainants.” 

Perhaps this language is not so clear as the circumstances re- 
quired, because the opinion would seem to go upon the idea that 
there were “ precisely” the same words: however, the order which 
Lord Langdale made is quite consistent with the facts. His Lord- 
ship ordered an injunction to issue, restraining the defendant from 
using the words or names “ London Conveyance,” or “Original 
Conveyance for Company,” or any other names, words, or devices 
painted, stamped, printed, or written, etc., in such manner as to 
form, or be a colorable imitation of the names, words, and devices 
painted on the omnibuses of the complainants. 

We now go to a case where Messrs. Day & Martin were manu- 
facturers of blacking, as was a person named Binning. The lat- 
ter sold his blacking in bottles, which not only resembled the bot- 
tles used by Day & Martin, but were labelled in a similar manner. 
The only difference between the two labels was, that the label 
of Day & Martin described their blacking as “ manufactured” by 
Day & Martin, whilst that of Binning’s described his blacking as 
“equal to Day & Martin’s.” The words “equal to” were printed 
in very small type. 

An injunction was granted ez parte to restrain Binning from using 
any labels in imitation of those of Day & Martin. Day v. Bin- 
ning, 1 C. C. Cooper’s Rep. 489. 

It is, however, to be observed, that where there is no patent, 
there is nothing to stop a manufacturer from putting forth openly 
and plainly that he makes a similar article, and that it is equal to 
one made by another. The intention is every thing. 
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II. While a person shall not make an article as and for the 
article dealt in and made by another, yet he cannot be stopped 
(where there is no patent) from making and selling a similar thing, 
where he openly shows that it is his own. 

The cases in the Courts where a party is enjoined, show that it 
is only where a fraud is intended by the palming off, or aiding in 
the palming off of a counterfeit article as and for the thing of ano- 
ther, that the Courts interfere. 

Thus, we have a case in the books,* which, as to the principle in- 
volved, will apply to trade-marks, although it immediately related 
to the sale of a medicine, well known as Velno’s Vegetable Syrup. 
A man by the name of Jones, who had been a servant with 
a former maker of it, (Mr. Swainson,) made a similar composi- 
tion, or something like it; but in his advertisement, he certified 
that the medicine prepared by him at his residence, under the 
name of Velno’s Vegetable Syrup, was precisely the same with 
that made and sold by the late Mr. Swainson. 

The Court considered that Jones merely attempted to show that 
he sold not another person’s medicine, but one of as good a qual- 
ity. 

Ill. A person may bear the same name as the maker of an ar- 
ticle, yet he has no right to make his goods as and for the goods of 
another. 

This was decided in a case where Mr. Sykes had made and sold 
shot-belts, powder-flasks, ete., which he was accustomed to mark 
with the words “ Sykes’ Patent,” although there was no patent 
attached to the articles. Sykes v. Sykes, 3 Barnwell & Creswell’s 
Rep. 541; S. C. Dowling § Ryland, 292. 

It was contended by a defendant, that as his name also was 
Sykes, therefore he had aright to mark his goods with that name ; 
and had also as much right to add the word “ patent” as the plain- 
tiff; but the Court would not give in to this, and laid down the 
above principle. 

IV. Although a person may not have an exclusive right toa 
particular mark, yet another shall not use it so as to deceive or 


mislead. 
Thus, in a suit in England, (Ransome v. Bentall,3 Law J. Rep. 





* Canahan v. Jones, 2 Ves. R. 218. In this case, as the foundation for the suit was 
the exclusive right asserted by the plaintiff, and he failed there, the consequential relief 
failed with it. Shae, as it appeared that Jones was in the habit of using verbally 


the plaintiff’s name in various ways, in order to recommend and promote the sale of 
the medicine, it is believed that a bill, rightly framed, would have held to restrain his 
making use of the plaintiff’s name and the simulated article for such purpose. 








Counterfeiting Marks and Names on Merchandise. 341 


n. 8. 161,) that embraced the manufacture of case-hardened plough- 
shares, Messrs. Ransome had been in the habit of not only using 
their name upon their articles, but also marked upon them the 
letters H. H., to denote the shares being case-hardened, and also 
with certain numbers, as No. 6, to denote their size. Aside from 
the matter of the name or style, the defendant, a Mr. Bentall, 
claimed the right of using the letters and figure, H. H. 6. 

The Vice Chancellor, Sir Launcelot Shadwell, said: “The de- 
fendant is in fact asking me to sanction the commission of a fraud. 
If he had been in the habit of marking his ploughs only with H. 
H. 6, and if I could see the marks so placed that no person could 
be deceived in purchasing the ploughs, then I might refuse the in- 
junction as to that part of the ploughs. Buthere the defendant 
wants me to decide, ab ante, that no possible use of H. H. 6, may 
not have the effect of misleading persons.” 

The Court allowed an injunction, restraining not only the use 
of the particular style, letters and figures, but also “ any words, 
letters and figures, which purported to represent that they were 
used by the complainants,” etc. 

In connection we may add, that it has been decided, (Gout v. 
Parkinson et al.,5 London Legal Observer, (1833,) p. 495,) that a 
watchmaker, having long used a Turkish word, in Turkish char- 
acters, engraved upon watches made by him for the foreign mar- 
ket, where they were in high estimation, and had great sale, had 
an exclusive right to the use of the distinguishing marks. It ap- 
peared that a Mr. Gout had long manufactured watches for the 
markets of Constantinople and other places in the Levant; and 
his watches had acquired great repute there, and a ready sale. 
They were distinguished from all others, not only by the names, 
but also by the word cesendede, (warranted,) impressed upon each 
in Turkish characters. Messrs. Parkinson and Frodsham had man- 
ufactured, and were exporting, together with two other persons, 
who gave them the order, a number of watches, with that distin- 
guishing word upon them, and also made in other respects to re- 
semble and pass for Mr. Gout’s watches. Messrs. Parkinson and 
Frodsham tried to excuse themselves by showing that they were 
not aware that they had been counterfeiting Mr. Gout’s watches ; 
that they had been ordered to make a quantity of watches for ex- 
port, and to impress on them the Turkish characters already men- 
tioned. They, however, insisted that there was no law to prevent 
them from affixing the word “ warranted” in Turkish, to their own 
watches, or limit the exclusive use of it to Mr. Gout. 
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The Vice Chancellor, before whom the matter was urged, de- 
cided that Mr. Gout, under the circumstances, had acquired, by 
long previous usage, the exclusive right to designate his watches 
by this Turkish word, in Turkish characters; and that the object 
of affixing the same mark to the watches manufactured by the 
other parties was, no doubt, to make them pass for Mr. Gout’s, the 
the sale of which could not but be thereby injured. 

V. Where a trade-mark belongs to a partnership, it will, on the 
death of one partner, survive to the remaining partner, and is not 
to be used by the next of kin of the former. 

This came up in a proceeding in the English Court of Chancery 
relating to the well known pencils of Brookman and Langdon. 
Lewis v. Langdon,7 Sim. 421. The original right had been in 
Messrs. Brookman and Langdon; and the right to use the style of 
the firm passing by agreement to the widow of Langdon, after his 
death, she carried on the business in copartnership with James 
Lewis, under the same style. It was decided that, on her death, 
the right to use the style of the firm passed by survivorship to the 
surviving partner Lewis, and not to the next of kin of the original 
manufactnrer; and therefore, Lewis, continuing after Mrs. Lang- 
don’s death to carry on the business under the style of “ Lewis & 
Co. successors to Brookman and Langdon,” was held entitled to an 
injunction to restrain one A. Langdon, who claimed to be the 
next of kin of Langdon, the original pencil maker, from carrying 
on the business of pencil making, under the style of “ Brookman 
and Langdon.” 

VI. A Court of Chancery will not protect a tradesman in a 
mark, who does not come before the Court on a case founded in 
truth. 

This was decided where a person of the name of Pidding at- 
tempted to restrain one How from selling a certain mixed tea. In 
1832, Pidding the plaintiff began to sell, in London, a mixed tea, 
composed of many different sorts of black tea, under the name of 
“ Howqua’s” mixture, in packages weighing a catty each, and 
having Chinese characters and the figures of a male and female 
Chinese on three of the sides, and a printed label containing the 
words ‘“‘ Howqua’s mixture,” and some other particulars relating to 
the tea, on the fourth side. How, the defendant, sold tea under 
the same name, and in packages with labels resembling those used 
by the plaintiff. 

The case made by the plaintiff was, that the mixture in ques- 
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tion was originally made by one of the Hong merchants of Can- 
ton, named Howqua, for his own private use; that the plaintiff, 
when he was at Canton, had been intimate with Howqua, and 
had frequently drunk tea made from the tea mixture, at his house ; 
that, having ascertained the particular kind of tea which gave 
to the mixture its peculiar flavor, he, in 1832, purchased from How- 
qua, and brought to England, a large quantity of that tea, and also 
of other black teas, and made a mixture of them similar to that 
used by Howqua, and that he continued to sell large quantities 
of it under the name and in the packages before mentioned. 

The plaintiff, in his labels and advertisements, intimated that 
the mixture was made by Howqua, in Canton, and was purchased 
from him, and imported into this country by the plaintiff, in the 
packages in which it was sold; that the tea which gave it its pe- 
culiar flavor, was very rare and high-priced even in China, and 
was grown in only one province of that country, named Kyiang 
Nan ; and that it could not by procured in England at any price. 

The affidavits on the defendant’s behalf were made by persons, 
some of whom had been acquainted with Howqua. They stated 
that the mixed tea sold by the plaintiff as Howqua’s mixture, was 
neither made nor used by Howqua ; that it was composed of scented 
orange pekoe, (which gave its peculiar flavor,) and of other black 
teas of the ordinary kinds ; that orange pekoe was not considered 
in China to be one of the best teas ; and that that sort of tea had 
been imported into and sold in England previously to 1832, and 
had been since, generally, imported and sold by persons engaged 
in the tea trade; that no black tea, but only green tea, was pro- 
duced in the province of Kyiang Nan; that the plaintiff did not 
purchase the teas from which the mixture was made, from Howqua 
or import them from China, but that he purchased them in England, 
and that the packages in which the mixture was sold, were made, 
not in China, but in England. 

The Vice Chancellor, before whom the above cause was tried, 
gave the following opinion : 

“ The view that I have taken of this case is this. The plaintiff 
having acquired, either by some communication from Howqua, or 
in some other manner, the method of compounding a mixed tea, 
which has been so agreeable to the public as to induce them to pur- 
chase it, began, some years ago, to sell it under the name of How- 
qua’s mixture ; and the defendant, finding that the plaintiff’s mix- 
ture was in considerable demand, has recently begun to sell a 
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mixture of his own, which I take to be different from the plaintiff’s, 
under the same designation. I apprehend that, prima facie, the 
defendant was not at liberty to do that. There has been, however, 
such a degree of representation, which I take to be false, held out 
to the public about the mode of procuring and making up the 
plaintiff’s mixture, that, in my opinion, a Court of Equity ought 
not to interfere to protect the plaintiff, until he has established his 
title at law. As between the plaintiff and the defendant, the 
course pursued by the defendant has not been a proper one; but 
it is a clear rule, laid down by Courts of Equity, not to extend 
their protection to persons whose case is not founded in truth. 
And as the plaintiff in this case has thought fit to mix up that 
which may be true with that which is false, in introducing his tea 
to the public, my opinion is, that, unless he establish his title at 
law, the Court cannot interfere on his behalf. 

“What, therefore, | intend to do, is to dissolve the injunction, 
and to give the plaintiff liberty to bring such action as he may be 
advised. Let there be liberty to both parties to apply, and reserve 
the consideration of costs.” 

VIL. A person who hires a manufactory where a particular mark 
has been used on articles made there, and who continues its use, 
cannot, on ieaving and setting up another factory, have an exclu- 
sive right to continue such mark, even though the old premises 
may, for a time, have been untenanted. Motley v. Downman, 3 
Myine & Craig’s Rep. 

How far the owner of such old premises could restrain an out- 
going tenant from continuing the use of such mark, has never 
been decided. 

It seems unequitable that such a departing tenant should be 
able to do so, for the mark attached its value to the premises; and 
“no doubt,” as-was remarked by the Court of Chancery, in the 
case from which we have drawn the above example, “ when the 
owner came to dispose of the works again, the circumstance of 
the reputation which the manufacture of the works had acquired, 
would enable him to dispose of them on more advantageous 
terms.” 

VIL. A man who makes or sells a spurious article, will not be 
protected, simply because those who deal with him know by whom 
it is manufactured. Sykes v. Sykes, 2 Barnwell & Creswells Rep. 
541; S. C. 5 Dowling & Ryland, 292. 

If this were allowed, it would give a power toa buyer and to 
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retailers to sell the thing, ad infinitum, as and for the article of the 
original maker. 

This was well put by Assistant Vice Chancellor Sandford of the 
first Circuit of New York, in a case in which the author of this 
article acted as counsel. Coats v. Holbrook and others, M.S. It re- 
lated to an imitation of J. & P. Coats’s spool cotton thread. The 
defendants, among other things, attempted to excuse themselves 
on the ground that they explained the article to buyers. The Court 
said: “ But it is said, that upon their sale to the jobber, by whom 
it was again sold to the retailers, the defendants told the jobber 
truly, that it was an imitation of Coats’s thread; in short that they 
sold it as a spurious article. But what then? Did they imagine 
that the jobber would be equally frank and communicative to the 
retail merchants and shop-keepers, and that every one of the lat- 
ter would carefully inform every person that bought a spool, that 
the thread was an imitation of Coats’s, made in New Jersey, and 
only three cord, instead of six? The ideais preposterous. Trade- 
marks, names, labels, etc., are not forged, counterfeited or imitated 
with any such honest design or expectation. McGregor’s thread 
was labelled and stamped with Coat’s name and mark, so that it 
might be palmed off upon the consumer as being made by Coats ; 
and every man who sold it, whether he made five per cent or fifty 
per cent. by the operation, lent himself to the perpetration of the 
fraud.” 

IX. Although a manufacturer adopts an old mark or name in the 
honest belief that it designates only the particular material or 
species of thing on which it is placed, and uses it in ignorance of 
its being any thing more than a technical term, yet the Court will 
enjoin him, provided it be the trade-mark of another. 

This principle came out in a suit in the English Chancery, con- 
nected with what is known in the market by the name of Crowley, 
Steel and Crowley, Millington, Steel. Millington v. For, 3 Mylne 
ani Craig, 338. It appeared that the business carried on by 
Messrs. Millington was original founded at the end of the seven- 
teenth century, or in the e rly part of the eighteenth century, by 
a person of the name of Crowley who invented or introduced a 
particular mode of manufacturing steel, which had ever since been 
followed by the Messrs. Millington, and those whom they succeeded 
in business. The words forming the mark were “ Crowley,” and 
“Crowley, Millington,” with “I. H.,” being the initials of the 
name of John Heppel, the principal workman in the plaintiff’s 

Vor. I. x. s.—No 8. 44 








346 Counterfeiting Marks and Names on Merchandise. 


employ. The defendants were Messrs. Fox, Brothers. They 
very clearly showed to the Court that they had used the marks 
in ignorance of their being trade-marks, and pointed out how 
they supposed them to be technical terms :—that, by the term 
“* Crowley” Steel, the defendants always understood tilted, rolled, 
or single shear or sheared steel, made up in a bundle of one hun- 
dred weight, and manufactured from a bar of steel, and by the 
term “ Crowley Millington” steel, shear or sheared steel, made up 
in bundles of one hundred weight, and manufactured from several 
bars. And also they did not know that the letters “I. H.” had any 
other signification than as being one of the ordinary marks used 
among steel manufacturers throughout the kingdom for a long 
course of years. 

When the case first came before the Court, the Lord Chancellor 
expressed an opinion that the plaintiffs had made out a case which 
entitled them to an injunction ; and afterwards his honor observed : 
‘‘T see no reason to believe that there has, in this case, been a 
fraudulent use of the plaintiffs’ marks. It is positively denied by 
the answer; and there is no evidence to show that the defendants 
were even aware of the existence of the plaintiffs as a company 
manufacturing steel; for, although there is no evidence to show 
that the terms ‘ Crowley’ and ‘ Crowley Millington’ were merely 
technical terms, yet there is sufficient to show that they were very 
generally used, in conversation at least, as descriptive of partic- 
ular qualities of steel. In short, it does not appear to me that 
there was any fraudulent intention in the use of the marks. That 
circumstance, however, does not deprive the plaintiffs of their 
right to the exclusive use of those names,” &c. 

X. Where a manufacturer executes orders received from a 
foreign correspondent, in the ordinary course of his business, and 
without a knowledge that the marks which he is induced to use 
are the trade-marks of another, no liability, by way of damages, 
will attach to him. 

William Crawshay was an iron manufacturer in South Wales, 
and William Thompson and others were also manufacturers in the 
neighborhood. It is the custom in the iron trade for the different 
iron masters to mark the iron made by them with a peculiar mark 
of their own. Since the peace in Europe of 1815, a large trade 
for iron had grown up between this country and Turkey and 
Greece, (which had previously been supplied by Russia,) and 
Crawshay’s Iron, marked (W. C.) was in great estimation in the 
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Turkish market, where the mark in question was generally known 
as ‘the comb mark.” It appeared to be the custon for several 
merchants to order iron from different English manufacturers, 
stamped with particular marks, differing from their own private 
marks. In the year 1837, the defendants received from a Mr. Kerr, 
a Turkish merchant in London, an order for a quantity of iron to 
be shipped by a certain vessel, and such iron was directed to be 
stamped W., with a little o in an oval (W°). This order was ex- 
ecuted; but the stamp was made W. with a dot in an oval (W’). 
Mr. Crawshay happening to be there at the time, saw some of the 
iron so marked, and remonstrated with the defendants’ manager on 
the alleged similarity of the mark to his own. No further notice 
was taken at that time ; and the defendants, in execution of other 
orders, continued to supply iron stamped with the foregoing letters, 
which were afterwards varied according to orders, to W. with a 
large O. 

The Chief Justice who tried the cause left it to the jury to say: 
first, whether they were satisfied that the defendants’ mark bore 
such a close resemblance to Crawshay’s as, in its own nature, was 
calculated to deceive the unwary or persons who were moderately 
skilled in the article, and to injure the sale of Crawshay’s goods ; 
and, secondly, what was the intention of the defendants in using 
the mark complained of—whether it was for the purpose of sup- 
planting Crawshay, or done in the usual course of trade, and in 
execution of foreign orders sent to their house ; because, the Judge 
said, it seemed to him, that, unless there were such a fraudulent 
intention existing, (at least before notice,) and it were proved to 
the satisfaction of the jury, the defendants would not be liable. 
In this particular case the jury found for the defendants. Craw- 
shay v. Thompson and others,4 Manning & Granger, 357. 

It may, however, be observed, that although in a similar case 
no damages might be had, or even a verdict at law be obtained in 
favor of a plaintiff, yet an injunction in Chancery to restrain the 
use of an established mark would hold. 


XI. A manufacturer can, nevertheless, be restrained by injunc- 
tion in the use of another’s trade-mark, even though the article 
is not to be sold in the home market. 

This was decided in the case of the Crowley Steel, before men- 
tioned: for, there, the defendants showed that they had not sold 
any such steel in the English market, as their business lay entirely 
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with North America, whither they exported steel. The same point, 
as it will have been seen, occurred in the case of the Turkish word 
upon the watches. There they were made for a foreign market. 


XII. A tradesman, whose mark is wrongfully used, can recover 
some damages, even though he does not prove the inferiority of 
the article of the wrong-doer. 

Such damages at law are given for the invasion of the right by 
the fraud of another. Blofield v. Payne, 4. Barnwell and Adolphus, 
410. 

In one case, at law, the Judge, on the trial, put it as a question 
to the jury, whether the defendants’ article was of inferior quality ? 
This was no doubt done with reference to their calculation of the 
amount of damages; for his honor at the same time stated to the 
jury, that even if the defendants’ goods were not inferior, the 
plaintiff was entitled to some damages, inasmuck as his right had 
been invaded by the fraudulent act of the defendants. 

And the Court of Chancery has decided, that it is immaterial 
whether the simulated article is or is not of equal goodness and 
value to the genuine. Taylor v. Carpenter, M. S. before Chancellor 
Walworth, 3 December, 1844. 


XIII. The deceit need not be stamped or lettered upon the body 
of the article itself. It may be upon something that holds it. 

Thus, in a case relating to metallic hones, the inventor and 
manufacturer used certain envelopes for the same, denoting them 
to be his, while other persons, as was alleged, wrongfully made 
hones, wrapped them in similar envelopes, and sold them as his 
own. Blofield v. Poyne,4 Barnwell and Adolphus, 410. In this suit, 
on a motion for a new trial, one of the Judges (Patterson) ob- 
served: “It is clear the verdict ought to stand. The defendants 
used the plaintiff’s envelope, and pretended it was their own: they 
had no right to do that, and the plaintiff was entitled to recover 
some damages in consequence.” 


XIV. A foreign merchant has a right to the protection of his mark 
and name upon goods equal with a resident and citizen. 

This point was expressly raised in a case before Judge Story, 
but, as it has been said in another suit, he scouted the idea. It was 
also attempted to be pressed in the case relating to J. & P. Coats’s 
thread, to which we have before adverted, as well as in another 
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Chancery proceeding, before Chancellor Walworth, which also re- 
lated to spool-thread. 

The fraud upon the buyers, in such a case, is just as apparent 
as in any other, while it would be hard that the original maker 
should have no right and no remedy, merely because he lives at a 
distance. The very circumstance of that distance should rather 
tellin his favor. The greatest minds have thrown their usefulness 
to the greatest distance. 

In the case before Judge Story, his honor said: “ First, it is sug- 
gested that the plaintiffs are aliens. Be it so; but in the Courts 
of the United States, under the Constitution and laws, they are 
entitled, being alien friends, to the same protection of their rights 
as citizens. There is no pretence to say, that if a similar false 
imitation and use of the labels of a citizen put upon his own 
maufactured articles, had been designedly and fraudulently perpe- 
trated and acted upon, it would not have been an invasion of his 
rights, for which our laws would have granted ample redress. 
There is no difference between the case of a citizen and that of an 
alien friend, where his rights are openly violated.” 

Our Chancellor Walworth, in the proceedings before him, ob- 
served: “ The fact that the complainants are subjects of another 
government, and the defendant is a citizen of the United States, 
as stated in the answer, cannot alter the rights of the parties, or 
deprive the complainants of the favorable interposition of this 
Court, if those rights have been violated by the defendant. So far 
as the subject matter of the suit is concerned, there is no difference 
between citizens and aliens. And the only question proper to be 
considered is, whether the defendant has the right, as he insists he 
has, to pirate the trade-marks of the complainants with impunity, 
and to palm off upon the community a simulated article as the 
genuine,” &c. 

The Courts have carried the rules we have laid down beyond 
mere trade-marks upon goods, (as, indeed, we have already shown 
in the case of quack medicines.) They have decided in relation 
to magazines and newspapers, that a rival shall not assume a 
similar title for the fraudulent purpose of imposing upon the public, 
and of supplanting the original publisher and owner. Hogg v. 
Kirby, 8 Vesey, 213 ; Snowden v. Noah, 1 Hopkins, 347 ; Bell v. Locke, 
8 Paige’s C. R. 75. : 

But, our article must end here ; for we believe we have referred 
to every important case bearing upon trade-marks. 
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COURT OF COMMON PLEAS, HAMILTON COUNTY, OHIO: FEBRUARY 
TERM, 1849. 


IN THE MATTER OF THE CincinNATI, Hamitton, anD Dayton Raitroap 
Company. 


DAMAGES FOR PROPERTY TAKEN——-MODE OF PROCEEDING——BENEFITS TO BE 
DEDUCTED——DIFFERENCE BETWEEN GENERAL AND SPECIAL BENEFITS. 


This was a motion made on the part of the Company, to con- 
firm certain awards of damages lately made, on account of pro- 
perty taken for the construction of a Railroad. 

Messrs. T. Wacker and C. Anperson appeared for the Company, 
and Mr. Guotson for those who resisted the confirmation. 

The section of the charter upon which the proceedings were 
founded, is in these words : 


“Sec. 4. That said Company and its officers, engineers and 
agents, shall have the right to enter upon any land or lots to sur- 
vey. locate, or construct said road, of such width as may be ne- 
cessary, and to take any materials adjacent thereto, wkich may 
be necessary for the construction and repair of said road ; and 
whenever any land or materials shall be taken for the construction 
or repair of said road, and the same shall not be given or granted 
to said company, and the owners do not agree with said company 
as to the compensation to be paid therefor, the person or per- 
sons claiming compensation, or the officers or agent of the said 
company, may apply to any judge of the court of common pleas 
of the county in which such land or materials may be, who shall 
issue his warrant to the sheriff of said county, requiring him to 
summon five disinterested freeholders of said county to meet, on a 
day named in said warrant, not less than ten nor more than 
twenty days after the issuing thereof, on the land, or near the ma- 
terials for which damages or compensation is claimed ; and said 
sheriff shall give to the parties interested, ten days’ notice of the 
time and place of the meeting of said freeholders, who shall pro- 
ceed, after being duly sworn or affirmed, to estimate the damages 
which the owner will sustain by the construction of said road, or 
the use of such materials; and in making such estimate, said 
freeholders shall take into consideration and deduct from such 
damages, the benefits, both general and special, resulting to 
the owner of such land or materials, by the construction of said 
road, or by reason of said road passing through or upon said land 
or lot; and said appraisers shall reduce their award to writing, 
describing therein the land or lot appropriated for said road, or the 
materials to be used, as aforesaid, a copy of which, signed by said 
freeholders, shall be returned to the clerk of the court of common 
pleas for the county in which such land, lot, or materials shall be 
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situated, by whom it shall be filed in his office, and the said court 
shall, at the next term, confirm the same, unless fraud or error 
shall be shown; and said award, when so confirmed, shall be re- 
corded by said clerk, at the expense of said company, and when 
the amount of damages awarded as aforesaid, shall be paid or 
tendered to the owner of such land, lot or materials, or his legal 
representatives, the said company shall be entitled to the land, 
lot or materials, for which damages shall have been awarded, as 
fully as if the same had been conveyed to the company, by the 
owner, by deed; and the damages awarded, as aforesaid, if not 
received from the company when tendered, shall, at any time 
afterwards, be paid by the company to the owner or his legal rep- 
resentatives, upon demand ; and said sheriff and freeholders shall 
be entitled to demand and receive from said company the same 
fees which are allowed for the valuation of real property upon 
execution.” 

Among the authorities cited, principally against the confirma- 
tion of the awards, were the following: 14 U. R. 174; 4 Watts 
§ Serg. 227; 31 Eng. C. L. Rep. 94; 1 Denio, 141,158; 17 O. R. 
350; 16 O. R. 479; 7 Dana, 86; 2 Greene, 162; 1 Neville & Perry, 
82; 2 Harrison, 374; 35 Eng. C. L. Rep. 422; 2 Mass. 125; 1 
Robinson, 67; 17 Law J. Rep. Exch. 126 ; 22 Wend. 125; 5 War- 


ton, 461; 6 West. Law J.ur. 298. 


Broveu, Prest. Judge, delivered the opinion of the Court. 

This is a matter growing out of the special provisions of the 
charter of the Cincinnati, Hamilton, and Dayton Railroad Com- 
pany. 

The fourth section of the act amendatory to the charter, (vol. 
45, O. L., p. 81,) substantially provides— 

1, That the Company may take such lands, &c. as are neces- 
sary for the construction of the road ; 

2. That general and special benefits are to be deducted in fixing 
the compensation to be made therefor ; 

3. That awards, made upon that basis, shall be confirmed by 
this Court, unless fraud or error shall be shown ; and 

4. That, upon such confirmation and payment or tender of the 
sums awarded to land owners respectively, they shall be devested 
of title, and the Company be entitled absolutely to the land for 
the use of their road. . 

Various important and deeply interesting questions are in- 
volved ; and it is due to counsel upon either side to say that they 
have been presented in argument with distinguished ability, re- 
search, and ingenuousness. Such arguments are of very great 
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value to a Court, and especially in matters of such magnitude as 
that now before us. 

The character and objects of this work, as presented in the hearing, 
commend themselves to a most favorable consideration. We can- 
not and ought not to be indifferent to the imperative demand 
made by the rapid progress of the-age, by a wonderfully increasing 
trade, population, and prosperity, for the efficient medium of com- 
munication by steam and railway trains. It is our duty to foster 
and promote such enterprises by all means compatible with the 
constitutional and legal rights of the citizen. If, in this case, how- 
ever, the powers granted, or the proceedings under them are ir- 
reconcilably in conflict with the rights of property guarantied to 
the citizen, the latter are paramount and must be protected. 

It is urged that this charter delegates extraordinary powers in 
respect to the seizure and appropriation of land and other pro- 
perty, to the uses of the road; and our attention is directed to the 
Constitution of Ohio, fourth section of the bill of rights, viz.: 
“ Private property ought and ever shall be held inviolate; but al- 
ways subservient to the public welfare, provided a compensation 
in money be made to the owner.” 

That private property might be appropriated upon condition of 
such payment to be made to the owner, for works of a purely pub- 
lic character, which were also public property, as the canals of the 
State, admitted, from the first, of no controversy whatever. The 
eminent right of the State to appropriate it rests upon the obliga- 
tion of the citizen to yield that of his substance which is demanded 
for the public welfare, suitable compensation being made. Whe- 
ther a corporation might be invested with this eminent power—one 
of the highest attributes of sovereignty—was a question about 
which much and serious doubt might be well entertained. If this 
were now an open question, it might be forcibly urged that a crea- 
ture of legislation—a subordinate, corporate agency—could not be 
invested with this eminent power. But it is not an open question. 
The character of any work, not the means of attaining its comple- 
tion, it is held, will determine whether it is a public work, and 
whether property taken for its construction is taken for public use. 
Wilyard v. Hamilton, 7 O. R. pt. 2, 111. 

And, as respects the rule of damages, it is also authoritatively 
settled, that benefits resulting directly to the owner, from the con- 
struction of the work in question, should be considered and de- 
ducted in fixing the amount of his money compensation. The first 
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canal law of the State, that of February, 1825, (Rev. Stat. '748,) 
directed “‘a just and equitable appraisal of the loss or damage, if 
any, over and above the benefit and advantage to the respective 
owners and proprietors, or parties interested in the premises, so 
required for the purposes aforesaid.” And this principle has been 
repeatedly affirmed—the case of Symonds et al. vy. Cincinnati, 14 
O. R., 147, being a recent decision upon it. 

But the amendatory portion of this charter goes further—further 
than the original charter, than the canal law, or any act of like 
character with itself, which has come under our observation. It 
directs specifically that “ general and special benefits” shall be 
considered and deducted ; and not alone the general and special 
benefits which result to the property by reason of the road running 
through or upon it, but the general and special benefits resulting 
to the owner, by the construction of the road, as well, and in ad- 
dition. 

Hitherto it has been thought sufficient to say that the benefits 
accruing to the remaining property of the citizen should be de- 
ducted, without any qualifying or enlarging phraseology, and with- 
out sending the minds of the appraisers upon a speculative quest 
for other benefits than those pertaining to the land, which might 
enure to the owner on account of the construction of the work. 
The rule is much enlarged in words, by the framers of this act; 
and still more by the speculative and intangible theory of appraisal 
which it sets up. 

In Cooper v. Williams, 4 O. R. 287, there is a definition given to 
the terms “ general” and “ special,” or accidental benefits, in a 
case wherein a citizen whose water power had been appropri- 
ated, was suing for the special benefit of using upon his own 
land a portion of the water which the Canal Commissioners had 
withdrawn from the head of his mill-race. Judge Lane, deliver- 
ing the opinion of the Court, said: ‘It becomes important to as- 
certain the nature of the benefits which ensue from the construc- 
tion of the canal. They may be classed under the names of gen- 
eral or [and ?] accidental. The genera] advantages are the facil- 
ities of travelling, accessibility to market, reduction of the price of 
transportation, and the effect of these in enhancing the value of 
land. The accidental advantages consist of the peculiar benefit 
conferred upon specific tracts of land, by the opportunities of ba- 
sins, warehouses and other commercial advantages ; of all ben- 
efits of the water, consistent with its use for the canal, and for the 

Vou. I. x. s.—No. 8. 45 








fe Re 
ae Ripe Ae ad 


oo 


oa 
h 
Fat 








354 Cincinnati, Hamilton, and Dayton Rail Road Company. 


means of navigation, &c. from waste-gates. To attain the gen- 
eral advantages was the precise end for which the canal was con- 
structed. They were designed for all; they belong to all, and 
may be claimed by all. But the accidental benefits, although often 
of the highest moment to the individual, are of a nature so indefi- 
nite and uncertain, that no vested right exists to exact them from 
the agents of the State.” 

We cannot doubt that this is the true interpretation. It is com- 
mended as well by its sterling good sense as its high authority. 
And there is no distinction which will stand between a public 
canal of the State and the character in which this work is pre- 
sented to us. It is claimed to be a public work. It is claimed to 
have the eminent right and privilege of appropriating private 
property on that account. If a public work, then its general ad- 
vantages and benefits are common to all, and were designed for, 
and may be claimed by, all. This is the precise consideration for 
the privilege to take private property ; and the Company could 
not take such property without it. Nor, having and enjoying the 
eminent advantages permitted to a public work, in consideration 
of the public good, can they be heard to say that the public and 
general benefits of their work shall be appraised and set off 
against the peculiar damages of the citizen. That would destroy 
all reciprocity and, therefore, all justice, in the relations which are 
claimed in behalf of the work. It must be a public work for all 
purposes, not solely for that of appropriating the citizen’s land. 
Nor is there a particle of justice in the idea that, of all commu- 
nity which will rightfully reap the general advantages of a pub- 
lic work, these benefits shall be made matters of offset, and thus 
of purchase, in relation to the man alone who is compelled to part 
with his property to secure them. It is, to the extent of the de- 
nial in his case of the advantages common to all the community 
besides, a practical confiscation of his property. 

Facilities of travelling, accessibility to market, and reduced 
‘transportation are of equal advantage to persons not residing 
immediately upon the line of a given work, as to those directly 
upon, and whose land is taken to construct, it. In so far as they 
enhance the value of land, the benefit is common and general, 
and due from the work as a public work. But no benefits are 
thus reflected upon landed property which are not reflected back 
again upon the Company. If the soil and its products rise in 
value, more acres will consequently be put in cultivation, more 
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produce seek a market, and more profits swell the pockets of the 
share-holders in the road. In a purely public work, as one of the 
State Canals, this resulting increase would operate to the general 
advantage again, by diminishing the rate of taxation. But this 
company is instituted for private gain, and the round of resulting 
advantages ends in enriching its members. The rate of taxation 
upon lands is, indeed, increased, proportionably with the increase 
of valuation. 

A special benefit resulting, not speculatively or prospectively, 
but presently and positively, to the possessions of a citizen, may 
justly be the subject of deduction. If a bog be drained and land 
is thus redeemed by reason of the construction of the work,—if 
a particular piece of ground be made eligible for ware-houses, 
by abutting upon a depot, or otherwise—or if by any other means 
the particular property of a citizen is specially benefitted, in a 
manner which is substantial and actual—may be computed and 
need not be guessed at,—such benefit is properly the subject of 
deduction. But the “general benefits” which would seem to be 
aimed at by this act, are speculative and conjectural, and may 
prove altogether illusory. It is not possible, in the nature of 
things, that they should be judicially ascertained. “As well 
can it be determined whether the next season will be a fruitful 
one—the next after it favorable to trade and commerce, and the 
next after that a year of war or peace.” ‘“ Whoever heard of a 
guessing tribunal being established by law? And what citizen 
would not tremble for his life, liberty, or property, if placed be- 
fore such a tribunal ?”—2 Harrison’s Rep. 40. 

The majority of the court are clearly of opinion that, if this act 
is to be construed as directing that general benefits, which are com- 
mon to the whole community, and may be claimed of right by 
all, and which are necessarily speculative and prospective ; that 
such “ general benefits,” alike with and in addition to special and 
certain advantages to the property of the land owner, which are 
actual and substantial, and the subject of computation—are to 
be set off against the value of land or materials taken, the char- 
ter,in so far, is violative of the constitution and of natural right, 
and cannot be enforced. 

We do not overlook the mandatory form in which the Legislature 
have directed that these awards “shall be confirmed,” unless 
fraud or error be shown. The judicial function can be bound by 
no such mandate, from a department of the government not 


vs 





“vine aa ap lle giaemncieys 2 > wrar Sat wisieginte 
og. vat ne ee IO AE SRE ee seat 


ees "= , LoS 


SEE AA mit 


BEPS ARIE 3 
ab A SiS ee SE re Na - 





Ol, Sade 


Rae er 


Sa eS rio 


RTE RAE ES 








356 Cincinnati, Hamilton, and Dayton Rail Road Company. 





clothed with judicial power. It is our duty, within the limits of 
the constitution, to give effect to this act, but no further. It 
would be the gravest “error,” if not the grossest “ fraud,” in us 
to go further. 

The phrase “ general and special benefits,” must be limited to 
the remaining possessions of the owner, and to such advantages 
as are present and positive, and the subject matter of computa- 
tion with reasonable certainty. They must be exclusive of and 
other than the common benefits resulting to all and the right of all, 
by reason of the construction of this public work; and exclusive 
of and other than speculative and conjectural future advantages. 
So construing this act we may give it effect, and for that reason it 
is our duty so to construe it. 

And in this point of view, upon suggestion made that the ap- 
praisers had erroneously set off against the damages of these 
claimants, the common and general, or the speculative and con- 
jectural, advantages which they supposed might result from the 
construction of the road, we should certainly hear testimony to the 
point whether they had framed their awards upon such erroneous 
basis. So, too, upon a suggestion that their awards were so pal- 
pably either too high or too low, as to shock all sense of justice, 
and to establish the presumption that they had acted upon an er- 
roneous legal view of their duties, we should hear evidence to the 
point of such legal error. As respects the abstract question of 
valuation, however, upon correct legal grounds, we do not doubt 
that it is the peculiar purview of the appraisers. Error in law, 
and not error in fact, we suppose to be the subject matter of in- 
quiry by this court. 

These are questions which do not necessarily arise in the view 
which we take of this case. They are only adverted to because 
counsel for the Company have expressed a wish that, for its fu- 
ture guidance, or possibly to elicit the opinion of a tribunal of 
higher authority, upon exception taken and certiorari, our decision 
might cover all the controverted points. We think it highly expe- 
dient, in order to save future litigation, and for the advantage of 
all concerned, that a definitive settlement of these questions 
should be had ; and have no hesitation, therefore, in giving all 
needful advantages to thatend. The case, however, in our judg- 
ment, may be disposed of upon the special exceptions which are 
taken to the awards themselves. These are— 








Cincinnati, Hamilton, and Dayton Rail Road Company. 357 


Ist: That the warrants do not follow the charter in describing 
the land as “ taken for the road.” 

2nd: That in neither the warrants nor proceedings, does it ap- 
pear that the land was necessary, and no more was taken than 
necessary for the road. 

3rd: That the warrants do not certainly describe the land 
taken. 

4th: That the awards do not show that the claimants had notice. 

5th: That things other than money are awarded by way of 
compensation. 

6th: That the value of the land taken, instead of damages 
caused, is appraised. 

Several minor exceptions have been urged, but they are of no 
moment, as to the conclusion to which we have come, except, per- 
haps, the award to Isaac C. Miller, in which there is a variance 
between the day notified for the meeting of the appraisers, and 
that on which they did actually meet. This, we suppose, is error, 
and fatal to the award. 

The rule of construction by which these proceedings are to be 
regarded, was eagerly and ably controverted by counsel. We are 
clear that it should be that of strict law. The proceedings are 
under an incorporation and referrible to its charter ;—they are the 
acts and doings of an extraordinary tribunal,—above all, they 
work a forfeiture of the citizen’s property without his consent. 
These are ample reasons why this summary, and, to some ex- 
tent, arbitrary, course of proceedings should be allowed nothing 
by construction, but be held to a strict compliance with the law of 
its creation. 

Of the above stated objections in their order. And— 

Ist. That the warrants do not describe the land as “ taken” 
for the road. But they recite that the Company with its agents 
has gone upon the land and surveyed and located the road there- 
on; and this we suppose to be as complete a taking as was con- 
templated primarily, looking at the whole section together, and 
quite sufficient as the predicate for an appraisement. 

2nd. That it does not appear that the land taken was necessary 
and no more than was necessary for the construction of the road. 
This is a defect in the proceedings, but not necessarily fatal. We 
hold that it should not be left to the Company to determine how 
much land they may take by means of this summary and arbitrary 
proceeding, against the consent of the owner. It should be sub- 
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mitted to and passed upon by the appraisers, and be reviewed 
here. But the citizen is not without remedy, since, for any abuse 
of the power of appropriation conferred by the charter, he would 
doubtless have his special action on the case. And, therefore, 
though we regard this as a defect, it is not, we repeat, necessarily 
fatal to the proceedings. 

3rd. That the warrants do not certainly describe the land 
taken. ‘They describe it as land surveyed and upon which the 
Company, by its agents, have located the road. We think this 
sufficient. 

4th. That the awards do not show that the claimants had no- 
tice. But we suppose it enough if that notice appears any 
where upon the face of the proceedings. And we have the Sher- 
riff’s return of legal service of notice upon them respectively. 

The 5th and last exceptions we shall consider together. They 
are that things other than money have been awarded in compensa- 
tion, and that the value of the land instead of the damages caused, 
has been assessed to the claimants. 

It is evident from the awards that both of these exceptions are 
well taken. The submission “was to estimate the damages 
which the owner will sustain by the construction of said road,” 
instead of which they have estimated and awarded the “ value of 
the land taken” alone. Other damages incident to the land ta- 
ken, and on account of rights enjoyed upon and by means of the 
ownership of it, there unquestionably are. Such rights are 
thes ubject matter of property, moreover, and come clearly within 
the constitutional guarantee. They are inviolable unless for pub- 
lic use, and upon compensation to be made in money. But the 
appraisers have undertaken to compromise, instead of compensa- 
ting for them in money. Thus where one land owner’s carriage 
road is cut, as an equivalent for the deprivation of his means of 
ingress and egress, they stipulate that the Company shall con- 
struct him a carriage way across the line of the road. For the 
damage of breaking another’s enclosure, they stipulate that the 
Company shall construct “ sufficient cattle guards” at particular 
points. For the damage of obstructing the drainage of a third, 
they provide that the Company shall construct a culvert here and 
there. And, whereas the road is located so near the house of an- 
other, as to put itin daily danger of being burnt down, and to make 
it far less pleasant and valuable as a family residence, it is pro- 
vided that the Company shall not lay their track “ within a less 
distance ‘than eight feet of the north-west corner of the house.” 
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We are unanimously of opinion that these stipulations must have 
been made by the appraisers, not in addition to an adequate mon- 
ey compensation, but as an equivalent of what they would other- 
wise have felt constrained to award in money. This is clear from 
the fact that the money compensation is specifically stated to be 
the naked value of the landtaken. All else is to be compensated 
by these acts of service or forbearance on the part of the Compa- 
ny. If these stipulations had been within the power of the ap- 
praisers to make, and might, therefore, be enforced against the 
Company, they would still be incompatible with the constitutional 
rule which recognizes money, and nothing else, as the medium of 
compensation for property taken. But they are not within the 
provisions of the charter, or the terms of the submission; and 
were not given in charge to the appraisers. They have, to that 
extent, exceeded their power, and their acts, partaking of the ex- 
cess, are a mere nullity, importing no legal obligation upon the 
Company whatever. Doubtless the latter, upon confirmation of 
the awards, might recognize the honorary obligation to perform 
these stipulations ; but we are settling questions of law, and not 
of mere honorary obligation. 

We are unitedly of opinion, therefore, that these awards in giv- 
ing a money compensation for the naked value of the land taken, 
whereas the submission was to “ estimate the damages by the con- 
struction of the road;” and in compromising instead of compen- 
sating the deprivation of property and rights incident to the land, 
whereas they should have been paid for in money,—are incom- 
patible with the rule of the constitution, and incompetent for the 
appraisers to make under the powers given them. The motion to 
confirm them must, accordingly, be overruled. 


ANECDOTE. 

A bold, familiar, and forcible manner, conveying to the minds of all present a be- 
lief that you are in earnest, is the most effective style for addressing a jury. An editor 
brought an action against three gentlemen whom he had attacked in his paper, for in- 
flicting on him the severest punishment. Mr. Charles Phillips, for the plaintiff, made a 
splendid speech, and managed, very evidently, to carry the jury withhim. Mr. [after- 
wards Justice] Taunton perceiving it, quickly obviated the impression made, by saying, 
ina powerful but familiar tone, “my friend’s eloquent complaint, in plain English, 


amounts to this, that his client has received a good horse whipping;—mine is as short— 
that he richly deserved it.” 
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CONVENTION—RESIDENCE OF DELEGATES. 


| We have taken the following article from the Ohio Statesman of the 2nd of April, 
1849. We know the author to be a learned gentleman of the Bar, who has given to 
the subject matter of his communication a good deal of thought and reflection, and 
whose opinions are worthy of high regard. Pressed as we have been for some time 
past by other duties, we have not been able to examine the matter with any degree of 
care, and do not desire to be understood as expressing any opinion upon the question, 
though we are free to say that the article of our friend has rather inclined us to agree 
with him. The matter is of sufficient importance to invite special attention, and we 
should like to hear [briefly] from those more competent to discuss and advise than our- 
selves. Eps. ] 


With very great pleasure I have learned that the first step 
towards a New Coystirution for Ohio, has been taken by the Leg- 
islature, at the session just closed. -The question of calling a 
convention with a view to this purpose, is to be submitted to the 
people at the ensuing October election. Their decision can be but 
one way—favorable, and that by an overwhelming majority. 
Whatever, then, concerns the convention in any respect, and 
especially as to the members of whom it shall be composed, is of 
immediate, present importance. One suggestion connected with 
the election of these members—a suggestion of great moment, in 
my opinion, I desire, through the Statesman, to submit to the pa- 
triotic men of all parties. It is the interest, the duty even, of the 
people of Ohio, to secure the very highest talent, experience, pa- 
triotism, and public virtue, whick the entire State can command. 
This all will concede. Each party must naturally desire that the 
most distinguished and best men, from its own and from the ranks 
of the other parties also, may be honored with seats in the con- 
vention. Such men will most readily and cheerfully consent to 
serve, since the honor, not to say importance of the trust, is cer- 
tainly not less than the honor of a seat in the Senate of the Unit- 
ed States. But by the present constitution, the members of the 
convention are required to be chosen by electors residing within 
particular geographical limits, under an apportionment fixed by 
the Legislature. 

Now if a residence within the particular limits is, as in the case 
of members of the General Assembly, a constitutional prerequi- 
site to eligibility to a seat in the convention, the State, it is evi- 
dent in the present division of parties, must be deprived of the 
services of some of each party, who are among her ablest men, 
but whose misfortune it is to reside amongst a constituency hos- 
tile to them in political sentiments. Now the writer of this com- 
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munication, after careful scrutiny of the constitution, is satisfied 
that residence within the particular county or senatorial district 
for which a member is elected, is not a necessary qualification for 
eligibility. From the nature of the trust committed to him, as 
the agent of the people in their primordial, sovereign capacity, 
and framing a constitution for the whole people of the State, it 
ought not to bea prerequisite. Nor, as the writer reads the con- 
stitution, is itso made by that instrument. By section 5, article 
vii. it is provided, that, “if it shall appear that a majority of the 
citizens of the State, voting for representatives, have voted for 
a Convention, the General Assembly shall, at their next session, 
call a Convention, to consist of as many members as there be in 
the General Assembly; to be chosen in the same manner, at the 
same place, and by the same electors, that choose the General 
Assembly.” 

Thus the number of members of the Convention, the manner 
in which, the place where, and the electors by whom chosen, 
are fixed by the constitution. No other qualifications or condi- 
tions whatsoever, to limit or restrain the otherwise free choice of 
the people, is any where required. In other respects, then, this 
free choice, this right to choose whomsoever they may see fit, is, 
in the language of the Bill of Rights, “reserved to the people.” 

This is in accordance, also, with the general rule of interpret- 
ing popular constitutions. 

Do then, the foregoing qualifications or provisions of the con- 
stitution, necessarily or fairly even, include residence within the 
particular county or district for which a member is elected? Com- 
pare them with the clauses of that instrument to which they refer. 
lst. The number of members follows the apportionment, and is 
fixed now at one hundred and eight. 2d. They are “ to be chosen 
in the same manner, as members of the General Assembly.” By 
this I understand no more, than that they are to be chosen by 
counties or senatorial districts, according to and under the appor- 
tionment at the time in force, and not by general ticket. A com- 
parison of the first seven sections of Article 1, with the section 
quoted above, will satisfy every one of the correctness of this in- 
terpretation. The manner of choosing members of the Legisla- 
ture prescribed by the constitution, is by counties or senatorial 
districts, under the mode of apportionment, provided for in that 
instrument. And in this constitutional sense, unquestionably, the 
term is employed in the second section under consideration.— 

Vou. I. x. s.—No. 8. 46 
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3d. The members of the Convention, are “‘ to be chosen at the same 
place as members of the General Assembly.” That is, at the 
usual place fixed by law, for holding elections for state senators 
and representatives. It cannot fairly be strained to mean more. 
4th. They are “ to be chosen by the same electors that choose the 
General Assembly.” That is “by the white male inhabitants 
above the age of twenty-one, having resided within the state one 
year, next preceding the election,” and who are citizens of the 
county or senatorial district for which the candidate is proposed. 

All, then, which the constitution requires is, that the mem- 
bers of the Convention shall be chosen at the usual place of hold- 
ing elections, and by the electors who are entitled to vote for 
State senators and representatives, and that they be elected by 
counties or senatorial districts,. made and according to the appor- 
tionment of senators and representatives in the General Assem- 
bly, by which the number for each county or senatorial district is 
fixed. Thus Hamilton county will be entitled to seven members 
in the Convention. The election cannot be by general ticket. But 
neither residence in any particular county or senatorial district, as 
is expressly required in the case of senators and representatives, 
nor any specified age, are made qualifications for eligibility. Nor 
yet are any disabilities imposed. The confidence which the hold- 
ing of another and prior existing office implies, does not here 
make a disqualification. All whom the people choose to entrust 
with the responsibility are eligible. In this solemn remodeling 
and renovation of her organic law, the State demands the best 
talents and virtues of her sons, wherever and in whatever station 
found. So it has been in other States. In the Virginia Conven- 
tion of 1829, John Marshall held a seat, though then Chief Justice 
of the United States. Senators and Representatives in Congress, 
and State Judges were members also. 

In this construction of the constitution, it is to be hoped that all 
parties will as well practically as theoretically concur. Thus may 
we secure a Convention which shall embody nearly the entire tal- 
ent and public virtue and worth of the State. An able and dis- 
tinguished whig residing in Hamilton or in Fairfield county, may 
thus hold a seat in that body, for Ashtabula, if you please, or for 
Ross; and a democrat whom all would delight to honor, but 
whose residence is in Cuyahoga, may be chosen by the suffrages 
of the citizens of Stark or Wayne. If it is important that the Con- 
vention shall be composed of the ablest and best men of the State, 
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whatever tends to secure the election of such men, without in- 
fringement of the constitution, is in every view, worthy the consid- 
eration of all who desire to see a constitution such as may do 
honor to this great commonwealth. 

Several years ago the writer took occasion to examine the con- 
stitution with a view to the question here discussed, and formed 
then the opinion above expressed. 

It has at last become a practical question, and he now lays his 
views before the public, actuated alone by a sincere and honest 
zeal for the honor and welfare of a State, which he is proud to 
call by the endearing name of Morner. 





KENTUCKY COURT OF APPEALS. 
Gaines. v. Gaines. 


Lecis.tativE Divorces.— Dower. 


[We are indebted to our friend Thomas B. Stevenson, Esq., of the Chronicle, for the 
following report. The high character of the reporter is a guaranty of the accuracy 
of the report.] ; 


The Court of Appeals delivered an opinion in this case at its 
last term. The record presented the question of the power of 
the Legislature to grant divorces, and its effect on the rights of 
property of the parties. The following brief statement of the lead- 
ing facts is deemed necessary for a proper understanding of the 
opinion of the court on the principal question. In 1832, Thomas 
Gaines, being then about 70 years old, married Catharine L. 
Pentecost, who was about 30 years old, and who had never been 
married. They lived very unhappily together, until 1837, when 
a separation took place under an arrangement by which the hus- 
band transferred to trustees, for the benefit of his wife, some per- 
sonal property and debts on other persons, amounting to $700 or 
$800. In 1842, Mrs. Gaines filed her bill in chancery against her 
husband, praying for alimony. He filed an answer resisting her 
claim on various grounds. At May term, 1843, he filed a supple- 
mental answer, in which he relied on an act of the Legislature 
divorcing him from his wife. The act was passed March 10, 
1843, and is in these words:— 


“ Be it enacted by the General Assembly of the Commonwealth 
of Kentucky, That Thomas Gaines of Green county, be divorced 
from his wife, Catharine Gaines.” 


In January, 1844, Thomas Gaines died, and in June 1844, a bill 
of revivor was filed by Mrs. G. against his representatives, claim- 
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ing dower in his lands, and a widow’s distributive share in his 
slaves and personality ; and, also a large sum for arrearages of 
alimony. These claims were resisted by the representatives of 
Thomas Gaines. In 1847, the cause having been previously sub- 
mitted, by consent, to the decision of a member of the bar, in con- 
sequence of the refusal of the Judge to adjudicate in the case, a 
decree was rendered disallowing the bar as set up under the legis- 
lative divorce, on the ground that the act was unconstitutional, 
and rejecting the claim for arrearages of alimony, and for a dis- 
tributive portion of the slaves and personality, but decreeing to 
the widow dower in the lands, slaves, and personality ; together 
with rents for the lands and hire of the slaves. The representa- 
tives of Gaines appealed; and Mrs. Gaines assigned cross errors, 
insisting, (1) she was entitled to dower in the lands sold by her 
husband before marriage, and conveyed by him during coverture, 
in pursuance of his parol contract ; (2) dower in the slaves given 
by the husband to his children during coverture; and (3) for ar- 
rearages of alimony. These questions were decided against 
Mrs. Gaines on the authority of various cases referred to in the 
opinion. 

The court then proceeded to the main question in the case: 
whether the legislative act of divorce bars the widow’s right of 
dower in the estate of her late husband. P 

On that question, the Court (Chief Justice Marshall delivering 
the opinion,) says : 

We therefore proceed to aconsideration of the question, how 
far her rights, as they would have existed upon the death of her 
former husband, had there been no divorce, have been affected by 
the legislative act relied on to bar or destroy them. The case not 
having been brought on to a hearing before the death of Thomas 
Gaines—an omission which, as there was nothing done towards 
its preparation after the filing of his supplemental answer in May, 
1843, may probably be ascribed to the impression produced by the 
divorce—the question is not directly presented as to the effect 
which the divorcing act should have had upon the claim of alimo- 
ny, if the cause had come on to a hearing before that claim had 
abated by the death of the husband. But itis certain, that the 
act, if effectual to terminate for all purposes, and in every respect, 
the relation and incidents, growing ovt of the marriage, and the 
rights consequent upon it, must have operated at least so far as 
to have deprived the wife of all claim to future support from her 
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husband, and perhaps of all claim to remuneration for past neg- 
lect and suffering; and if it be thus effectual, we cannot but remark 
it as a singular feature in the case, and one which we must sup- 
pose to be an anomaly in a constitutional government in which 
the departments of power are not only carefully distinguished and 
divided, but the depositories of power in each department are 
prohibited from exercising, except in cases expressly authorized, 
any power properly belonging to the others. Can it be consistent 
with this division and prohibition, that after one department, 
erected for the very purpose of ascertaining and enforcing existing 
rights according to existing laws, had obtained possession of the 
case and jurisdiction over the parties and their rights, by a suit 
regularly before it, in a form and for purposes authorized by law, 
another department, not entrusted with the jurisdiction of decid- 
ing upon individual rights; as founded in existing laws, prohib- 
ited from exercising judicial power, except in a few instances not 
embracing this; prohibited from passing any law impairing con- 
tracts or their obligation ; prohibited from taking private property 
for public use, and having no pretext of a right to take it from A 
and give it to B—may, upon the application of one of the parties, 
take the case from the appointed and selected forum, and by its 
mere fiat put an end not only to the contest as existing in the ju- 
dicial tribunal, but to the right itself, for the enforcement of which 
the party alleging injury had appealed to the tribunal appointed 
by the Constitution and the law for the ascertainment of private 
rights and the redress of private wrongs? If the Legislature 
could thus draw to itself, by its own will, the jurisdiction of rights 
actually in litigation before the proper tribunal, and either by its 
own judgment upon the merits decide conclusively against the 
right asserted, or by its own will, independently of the merits, ab- 
solutely and conclusively destroy it, the right thus to interfere 
with and control the regular administration of the law in the ap- 
pointed tribunals, implies a power over the law and its adminis- 
tration, which, if it find no obstruction to its exerci-e in the exist- 
ence of aright under and by the law and in the authorized ap- 
peal to the tribunals of the law for its ascertainment and enforce- 
ment, would find no greater obstacle in a decree or judgment by 
which it was already ascertained and attempted to be enforced. 
If the legislative divorce obtained during the pendency of the 
suit for the alimony was a termination of the right and a bar to 
its further assertion in that suit, so if it had been obtained after a 
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decree for the payment of an annual sum as alimony so long as 
the parties should be separated, it would have been equally a ter- 
mination of the right to any future payment, and a bar to the fur- 
ther execution of the decree. And it seems clear to us, that if the 
Legislature could not, by its direct action or determination upon 
the rights of the parties, divest the court, which had rendered a 
decree, of its power to enforce the right adjudged according to 
the laws from which it was derived, no more can it, by such ac- 
tion or determination, deprive the Court, having lawful posses- 
sion of the case and jurisdiction to ascertain and enforce the 
right, of its lawful power to ascertain and enforce it according to 
the laws by which it was created and sustained. 

It is the province of the Legislature (so far as individual rights 
are concerned) to pass laws as arule of action and of right for 
the community at large, or for particular classes ; or for individ- 
uals under certain circumstances, to be defined by law. It is the 
province of the judicial power to administer these laws by apply- 
ing them to the facts in individual cases for the ascertainment of 
the rights and the redress or repression of the wrong. It is essen- 
tial to the stability and security of individal rights, that they 
should be determined by pre-existing laws under which they have 
originated, and by general laws operating upon similar rights, and 
not by laws made merely for their decision when they come to be 
contested. Itis to avoid the danger of individual rights being de- 
termined, not by pre-existing laws, but by a law first promulged 
in the decision itself, or made for it, or by the secret law of will or 
discretion, that the judicial department, entrusted with the power 
of ascertaining and enforcing private rights, as created and sus- 
tained by law, is prohibited from exercising legislative power ; 
and it is for the same reason that the legislative department, en- 
trusted with the power of making, altering, and repealing laws, 
is prohibited from the exercise of the judicial power, which is but 
the power of applying the existing laws to the facts, and thence 
deducing and establishing the rights in contest. But it is in vain 
that the Constitution has vested this power exclusively in the ju- 
diciary department, and said that it shall not be exercised by the 
legislative, if, when a party, alleging injury by the deprivation of 
a right, has resorted, by the appropriate remedy, to the appropri- 
ate tribunal for redress, the party accused of wrong may, by an 
appeal tothe Legislature, obtain the passage of an act, not to 
change the general laws by which all similar cases are to be gov- 
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erned, nor to change the organization or jurisdiction of the Courts 
by which others, as well as himself, may be affected, but an act 
for his own exclusive benefit, to operate only between himself and 
his antagonist, and by extinguishing the right asserted against 
him, to stifle judicial enquiry, arrest the administration of the law 
in his case, and save him from those consequences to which the 
general laws would subject him, if he has committed an injury to 
the rights of another. 

The right of dower and distribution, it is true, was not express- 
ly in litigation in the suit. But as the husband, in answer to the 
claim of alimony, alleged causes for divorce according to the ex- 
isting law, and prayed for it, and as the wife answered, resisting 
the prayer, the question of his right to a divorce was directly in liti- 
gation, and the wife’s contingent right of dower, &c., (as well as 
her right to alimony,) so far as it was dependent upon there being 
a divorce or not, was involved in the issue, and to defeat both of 
these rights was no doubt the object of the prayer for a divorce. 
But not only must the husband have failed in obtaining a divorce 
upon his cross-bill on the ground of abandonment, since the sepa- 
tion, having been at least consented to, if not compelled by 
him, was no abandonment—and no other sufficient causes were 
alleged—but if he had succeeded, though the right to alimo- 
ny and dower might, under those names have ceased, the court 
which decreed the divorce would have had a discretionary power 
to make equitable provision for the wife out of his estate. Stat. 
Law, 123. Then the appeal to the Legislature was not only from 
a litigation regularly commenced by the wife in assertion of her 
right to alimony, but also from a litigation regularly instituted by 
the husband himself, in assertion of his right to a divorce, which, 
if successful, would defeat the pending claim to alimony, and the 
contingent right of dower, &c., which might otherwise become 
absolute, but would still have his estate subject at once to a per- 
manent provision for the wife. 

‘Why, then, did he appeal to the Legislature? Not for the 
mere purpose of being relieved from the society of his wife, or 
of terminating her right to his society. For they had already 
been separated, by mutual consent, for five years, without any 
indication of a probable desire for a re-union, and no decree of 
the Court could have compelled it. Did he seek a legislative di- 
vorce, in order that he might be at liberty to contract again, and 
for the fourth time, the relation of marriage? His great age, 
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being then about 84 years old, forbids the supposition that the di- 
vorce was either sought, or would have been granted, on any such 
ground. But as he had already passed, by a considerable inter- 
val, the ordinary limit of human life, as he must have known that 
his end was approaching near, and that, in all probability, his 
wife would survive him by many years; as he must have found 
reason in the progress of the suit between them, to apprehend 
that the agreement made upon the separation might not be effec- 
tual to extinguish or bar her rights, as against his estate, and had 
probably become aware of the Chancellor’s power over it, even if 
a divorce were granted; and as the terms of the agreement re- 
ferred to, and the nature and extent of the provision made by it, 
(exceeding but little the small amount of the debts due to the wife at 
her marriage) showed a determination, evinced also by his giv- 
ing away his property even before the separation, that his wife 
should have no right or share in his estate, the fair inference is, 
that he abandoned the forum which he himself had selected for 
the trial of his right to a divorce, and appealed to the Legislature 
for the sole purpose of taking his estate out of the grasp of the 
Chancellor, in which he had voluntarily placed it, and of extin- 
guishing, by a legislative divorce, the rights of his wife in his 
property, which would not have been extinguished, but might 
have been established by a judicial divorce ; and it may be fairly 
assumed, that he resorted to this appeal as a means of effecting 
this purpose, either because a legislative divorce might be obtain- 
ed speedily, and before his death, or because, apprehending that 
he could make out no ground for a divorce according to the exist- 
ing laws, by which the judicial tribunal was bound, he sought to 
effect his purpose by carrying his case to that department which, 
having power to make the law, was not bound by pre-existing 
laws, but, might, as he supposed, decide it according to the un- 
promulged law of its will or discretion; or, in other words, 
might decide it by the mere declaration, that he be divorced from 
his wife. It is indeed apparent, that the real matter in dispute, 
from beginning to end, in the suit for alimony, and in the suit and 
other proceedings for a divorce, was, whether the wife should 
have an interest in the husband’s estate. 

The question, as thus developed by an analysis of the case, is 
not simply whether the Legislature may, under any circumstances, 
constitutionally enact that A be divorced from B, but whether, 
when it is manifest that a party, after having sought a divorce 
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in a judicial tribunal, and while his suit is there pending, aban- 
dons that forum and resorts to the legislative power, for the sole 
purpose of affecting and defeating the legal and equitable rights 
of his wife in his property, the divorce granted on such application 
can, without disregarding the division of powers and distinction 
of departments as established by the Constitution, and the securi- 
ty of private rights of contract and of property therein guaran- 
tied, be considered as affecting, to any extent, the rights of prop- 
erty involved in the question of divorce. We are of opinion that 
it cannot. 

An act simply enacting that A be divorced from B, though passed 
by the legislative department in the ordinary form of a law, falls 
short of the ordinary definition of Jaw, and more nearly resembles 
a sentence, which whether founded on a previous investigation of 
facts under existing laws, or on the mere will or discretion of the 
Legislature, is in the nature of a decree of recision or dissolution, 
and if effectual, executes itself by its own terms. It was said by 
this Court, in the case of McGuire vs. McGuire, 7 Dana, 184, that 
“so far as the dissolution of a marriage may be for the public 
good, it may be the exercise of a legislative function ; but so far 
as it may be for the benefit of one of the parties, in consequence 
of a breach of contract by the other, it is undoubtedly judicial. 
And when thus altogether judicial, it may be beyond the authority 
of the Kentucky Legislature, which under our State Constitution 
cannot exercise any power clearly and purely judicial.” And in 
the subsequent case of Barthelemy vs. Johnson, 3 B. Monroe, 91, 
the opinion is indicated in emphatic terms, that in hearing and de- 
ciding upon evidence, that alleged causes of divorce by breaches 
of the marriage contract existed, and in founding thereon a legis- 
lative divorce, the Legislature would be violating the constitu- 
tional inhibition against their exercise of judicial power. In the 
case of the State vs. Fry, 4 Missouri Reports, the Supreme Court 
of Missouri decided, after a laborious investigation of principles 
and authority, that a legislative divorce was unconstitutional, on 
the ground, it would seem, that if founded upon the causes de- 
fined by previous laws conferring on the courts authority to grant 
divorces for such causes, it was clearly the exercise of judicial 
power prohibited by the Constitution, and that if founded on 
causes not thus defined, it was, if not in that case also, the ex- 
ercise of judicial power, a retrospective law, and as such, prohib- 
ited by the Constitution of that State. It would seem, however, 
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that if founded upon alleged breaches of the marriage contract, 
deemed by the Legislature sufficient ground of divorce in the par- 
ticular case, though not so declared by previous laws, it would 
still be the exercise of power in its nature judicial, since it would 
be a decision upon the law of the contract as applied to the facts 
of the case. And if there be, besides, a combination of the legis- 
lative power, the act is not the less within the principle or the let- 
ter of the prohibition, that neither of the three departments shall 
exercise any power properly belonging to the other; nor can the 
Legislature, by withholding from the judiciary the means or right 
of exercising power properly judicial, invest itself with the right 
of exercising that power. It would seem, too, that a legislative 
divorce can be regarded as an exercise of the purely legislative 
function, only, if at all, when it is founded upon the mere will 
or discretion of the Legislature, without reference to the breach 
of any existing contract or law. In such a case, however, the 
act, though purely legislative, would be retrospective, so far as 
it might operate to determine mere existing rights. And although 
no express prohibition against the enactment of retrospective laws 
is found in the Constitution of Kentucky, yet it does prohibit the 
exercise of judicial power by the Legislature, and the passage of 
laws impairing contracts, and the taking of private property for 
public use, without just compensation. Which last interdict must 
include the taking of the property of A and giving it to B, by leg- 
islative act; since there could be no plausible pretext for such 
an act, unless the idea that the public good required the transfer 
would afford one. 

Then, so far as a legislative divorce is founded upon breaches 
of the marriage contract, whether they might or might not, by 
previous laws, be proper ground for a judicial divorce, affecting 
the rights of property in the delinquent party, it is the exercise of 
judicial power prohibited to the Legislature; and if, so far as it is 
not founded upon such causes, it be the exercise of purely legisla- 
tive power, it is subject to the restriction against the taking pri- 
vate property for public use, and cannot operate to take the prop- 
erty of one person and give it to another without making com- 
pensation, because this too is prohibited. And it would be vain 
to say that the Legislature cannot take the property of A and give 
it to B, if upon the petition of the latter, it may annul the title of 
A derived from B, with the effect of restoring B to his title with- 
out incumbrance. The power of prescribing by general laws 
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what causes shall constitute sufficient ground for a divorce, 
and what shall be the consequences of a divorce founded on 
the ascertainment of these causes, is strictly within the leg- 
islative competency, and its exercise is entrusted to the legisla- 
tive discretion. But the power of deciding upon the exercise of 
these c:uses in individual cases, and of pronouncing the divorce 
and enforcing its legal consequences, is strictly judicial. And if 
it be conceded, as intimated in McGuire vs. McGuire, supra, that 
the marriage contract is not, as a contract, wholly removed like 
other private contracts, from the power of the Legislature to dis- 
solve it in any particular case by special act of divorce, and that 
the dissolution of a marriage, if required by the public good, 
may be a legislative function, still it cannot be admitted that a 
power thus deduced, uncertain upon principle as to its existence, 
and still more uncertain as to the grounds of its legitimate exer- 
cise, can override the express and highly conservative prohibitions 
in the Constitution, intended for the protection of private rights 
of property. We are of opinion, therefore, that whatever power, 
to be exercised in view of the public good, the Legislature may 
have to enact divorces in special cases, as it cannot, evcn for the 
public good, change the right of private property from one to an- 
other without compensation, much less can it do so by a special 
act of divorce, sought by one of the parties against the consent of 
the other, with the purpose or effect of operating upon the rights 
of property incident to the marriage relation as created and sus- 
tained by the general laws applicable to that relation ; and the 
wife having taken no advantage of any privilege afforded by the 
divorce, she is in no manner precluded from contesting its opera- 
tion. The fact, that before the passage of the act of divorce in 
this particular case, the parties themselves had placed the ques- 
tion of divorce, and the rights involved in it, under the jurisdic- 
tion of a Court, to be decided by the existing laws, if it does not 
affect the case in principle, serves, at least, to make the conflict 
of powers and the bearing of the Constitution upon it, more pal- 
pable than it might otherwise be. 

Under these views, and without deciding upon the effect of leg- 
islative divorces, so far as they may operate upon the personal 
relations, and abilities or disabilities of the parties, we conclude, 
that the divorce, in this case, is inoperative as it respects the 
rights of property involved, and cannot deprive the wife of her 
interest in the estate of her husband, as it would have existed 
had there been no divorce ; and we only remark further, that, al- 
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though the repeated and unquestioned exercise of a power which 
operates upon the community at large, or on considerable masses, 
should form a strong, if not an irresistible proof of its legitimate 
existence, the same consideration cannot be given to the repeated 
exercise of a power which exhausts its force in determining the 
condition or rights of two individuals, without any effect upon the 
rights or interests of the mass of citizens. And, as from the na- 
ture of the thing, it is not to be expected that acts of such limited 
operation, will attract, to any great extent, the serious attention 
or consideration of the legislative bodies, their enactment cannot 
be regarded as a serious and deliberate assertion of the power in- 
volved, made upon such reflection and investigation as should give 
it a decisive influence. 

Judge Simpson, though not present at the preparation and de- 
livery of this opinion, was in consultation on the case, and concur- 
red in the conclusion, wherefore, the decree is affirmed. 





CIRCUIT AND DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA. 


Alexander Bain, Appellant, v. S. F. B. Morse, Appellee. 


TELEGRAPH PATENT——INTERFERING APPLICATIONS. 
OPINION BY JUDGE CRANCH. 

The Commissioner, upon hearing, decided that Mr. Bain’s claim 
interfered with Mr. Morse’s; and that Mr. Morse was the first in- 
ventor, and rejected the claim of Mr. Bain. From this decision 
Mr. Bain has appealed. 

It is contended by the counsel for Mr. Morse, that the Judge 
upon appeal has no jurisdiction of the question of interference. 
That an appeal is given only upon the question of priority of in- 
vention; and that upon the question of interference, the decision 
of the Commissioner is conclusive. 

Whether it be thus conclusive, then, is the first question to be 
decided. 

By the act of 1836, ch. 357, § 7, it is enacted, that 


“If the specification and claim shall not have been so modified 
as, in the opinion of tae Commissioner, shall entitle the applicant 
toa patent, he may, on an appeal, and upon request in writing, 
have the decision of a Board of Examiners, to be composed of 
three, &c.; and on examination and consideration of the matter 
by such Board, it shall be in their power, or of a majority of them, 
to reverse the decision of the Commissioner, either in whole or in 
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part; and their opinion being certified to the Commissioner, he 
shall be governed thereby in the farther proceedings to be had on 
such application. ” 

This section is applicable to cases where there is no conflicting 
applicant, and shows that the Legiskature, by saying, “if in the 
opinion of the Commissioner,” &c., did not intend to make that. 
opinion conclusive. On the contrary, it provides 

‘That the board shall be furnished with a certificate in writing, 
of the opinion and decision of the Commissioner, stating the par- 
ticular grounds of his objection, and the part or parts of the in- 
vention which he considers are not entitled to be patented ; and 
that the said board shall give reasonable notice to the applicant, 
as well as to the Commissioner, of the time and place of their 
meeting,” &c. 

All these provi ions were evidently intended to enable the board 
of examiners to revise the opinion and decision of the Commis- 
sioner, and show that his opinion was not to be conclusive. 

By the 8th section of the same act (1836) it is enacted, 


“That wherever an application shall be made for a patent, 
which, in the opinion of the Commissioner, would interfere with 
any other patent for which an application may be pending, or 
with any unexpired patent which shall have been granted, it shall 
be the duty of the Commissioner to give notice thereof to such 
applicants or patentees, as the case may be; and if either shall 
be dissatisfied with the decision of the Commissioner on the 
question of priority of right or invention on a hearing thereof, he 
may appeal from such decision, on the like terms and conditions 
as are provided in the preceding section of this act; and the like 
proceeding shall be had to determine which, or whether either of 
the applicants is entitled to receive a patent as prayed for.” 


The question of priority of right or invention necessarily im- 
plies interference. The Commisioner, before he could decide the 
question of priority, must have decided that of interference, for 
without interference there can be no question of priority. Before 
I can have jurisdiction of the question of priority, I must be satis- 
fied that there is an interference ; and I must decide the question 
of jurisdiction as well as any other question which arises in the 
cause. 

The opinion of the Commissioner (mentioned in the 8th section, 
that inference exists) only justifies him in giving notice thereof to 
the other applicant, and appointing a day to hear the parties up- 
on that question. He decides it only pro hoe vice; and for that 
purpose only. Upon that hearing he is to decide ; and from that 
decision, if either shall be dissatisfied with it, on the question of 
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priority, including that of interference, he may appeal; and upon 
such appeal, as I understand the law, the Judge, in case of real 


interference, may 
“determine which, or whether either of the applicants is entitled 
to receive a patent, as prayed for.” 

The scope thus given to the Judge is broad enough to include 
the question of interference, as well as that of priority, if it should 


arise. 
By the act of 1839, ch. 88, sec. 11, it is enacted, 


“That in all cases where an appeal is now allowed by iaw 
from the decision of the Commissioner of Patents, to a Board of 
Examiners provided for in the 7th section of the act to which 
this is additional, the party, instead thereof, shall have a right to 
appeal to the Chief Justice of the District Court of the United 
States for the District of Columbia, by giving notice thereof to the 
Commissioner, and filing it in the Patent office within such time 
as the Commissioner shall appoint, his reasons of appeal specifi- 
cally set forth in writing; and also paying into the Patent office, 
to the credit of the Patent fund, the sum of $25. 

“ And it shall be the duty of the said Chief Justice, on petition, 
to hear and determine all such appeals, and to revise such de- 
cisions, in a summary way, on the evidence adduced before such 
Commissioner, at such early and convenient time as he may 
appoint; first notifying the Commissioner of the time and place of 
hearing; whose duty it shall be to give notice thereof to all parties 
who appear to be interested therein, in such manner as the said 
Judge shall prescribe. 

The Commissioner shall also lay before said Judge all the orig- 
inal papers and evidence in the case, together with the grounds 
of his decision, fully set forth in writing, touching all the points 
involved by the reasons of appeal; to which the revision shall 
be confined. 

One of the reasons of appeal, in this case, is, 

“That there is no real and substantial interference between 
the two applications.” ; 

The question of interference, therefore, is involved by the rea- 
sons of appea', and must be decided by the Judge. By limiting 
the jurisdiction of the Judge, to the points involved by the reasons 
of appeal, the Legislature has affirmed it to that extent. 

The interference mentioned in the 8th section of the act of 1836, 
must be an interference in respect to patentable matters; and the 
claims of the applicants must be limited to the matters specifical- 
ly set forth, as their respective inventions ; and what is not thus 
claimed, may, for the purpose of this preliminary inquiry, be con- 


sidered as disclaimed. 
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The question then is, does Mr. Bain claim a patent for any 
matter now patentable for which Mr. Morse now claims a patent? 

To answer this question, it is necessary to ascertain for what 
patentable matter Mr. Morse now claims a patent. 

In his specification filed Jan. 20, 1848, he says:— 


“ What I claim, as my own invention and improvement, is the 
use of a single circuit of conductors for the marking of my Tele- 
graphic signs already patented, for numerals, letters, words and 
sentences, by means of the decomposing, coloring, or bleaching 
effects of electricity acting upon any known salts that leave a 
mark as the result of the said decomposition, upon paper, cloth, 
metal, or other convenient and known markable material. I also 
claim the invention of the machinery as herein described, for the 
purpose of applying the decomposing, coloring, or bleaching ef- 
fects of electricity acting upon known salts, as hereinbefore des- 
cribed.” 


The Commissioner in his written decision in this case, says :— 


“ Such use of asingle circuit [i.e. to produce marks upon chem- 
ically prepared paper,] is not the point at issue; nor is this 
claimed by either party. Said Morse claims using a single circuit 
of conductors, for a certain purpose, or in a certain way, viz., to 
mark his telegraphic signs; and also claims the machinery by 
which he accomplishes this purpose. Said Bain does not speci- 
fically mention in his claim, using a single circuit, though this 
must be considered an essential part of his invention‘and claim, 
and is necessarily involved in the final clause of his claim, to wit: 
‘so that in either case these form the received communication, 
substantially in the manner and with the effects described and 
shown.’” 


The Commissioner proceeds—The third clause of the claim of 
said Bain with which the true claims of said Morse interfere, is 
as follows, to wit:— 


“Third—The application of any suitable, chemically prepared 
paper, without regard to the chemical ingredients used for such a 
purpose, to receive and record signs forming such communica- 
tions, such signs being made by the pulsations of an electric cur- 
rent or currents, transmitted from a distant station, said current 
operating directly, and without the intervention of any secondary 
current or mechanical contrivance, through a suitable metal mark- 
ing style, that is in continuous contact with the receiving paper, 
th:reby making marks thereon, which marks correspond with the 
groups of perforations in the paper composing the transmitted 
communication; or may be given by the pulsations from the 
spring 45 and block 46, so that in either case these form the re- 
ceived communication substantially in the manner and with the 
effects described, including any merely practical variations, ana- 
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logous and equivalent in the means employed and the effects pro- 
duced thereby.” 


The Commissioner, in his written decision, says :— 


‘ The invention, it will be seen by reference to the specifica- 
tions of the parties respectively, does not consist in the use of 
the electric current to make marks upon chemically prepared 
paper; nor making marks through a single line of conductors; nor 
could a claim to either of these devices have been entertained as 
patentable, as they have been long known.” 


Again—It is said by the counsel of Mr. Morse :— 


“It is admitted that neither could patent a battery, the circuit, 
the prepared paper, or the marking by the electro-chemical pro- 
cess—it was only a new combination of the several parts so as to 
produce a new result, or an old result in a better manner, that 
either could patent.” 

Again—The Commissioner, in his “ reasons of decision,” says:— 

“It is true as Mr. Bain asserts, that no one can monopolize the 
use of air, fire, or water; but is equally true that any one can mo- 
nopolize the use of air, fire, or water upon certain principles of 
operation which he may have invented or discovered, and this is 
precisely what the respective claimants, in this case, demanded 
as their rights, and gave rise to the interference, viz: each claimed 
the right to use and exclude others from using, galvanic power to 
mark certain signs [which signs have been already patented by 
said Morse,] upon chemically prepared paper through a single 
circuit of conductors. 

“ A single circuit of conductors, consisting either wholly of 
wire, or in part of wire and part of earth, for telegraphic purposes, 
was notnew. ‘The signs or signals to be marked were not new, 
the same having been before patented by said Morse—and chem- 
ically prepared paper, for receiving telegraphic signs by gal- 
vanism, was not new; the same having been patented in Eng- 
land, in 1838, by Mr. E. Davy. Moreover, the use of a single 
telegraphic circuit, for marking the aforesaid signs upon paper, 
= not new, the same having been before patented by said 

orse. 


“‘ Neither party claimed any one or any two, of the above ele- 
mental features. The invention of each was made up of the three 
combined; and the advantages claimed to have been discovered 
by each, in these combined operations, were identical. 


If then, these matters are not now patentable in themselves 
there is nothing patentable in Mr. Morse’s claim, left to be inter- 
fered with, except his claim for a patent for his invention of the 
machinery described in his specification, or for his combined ma- 
chinery and materials, as described therein. The claim of each 
applicant, therefore, is reduced to the claim for the combination 
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of machinery and materials which he has invented, and does not 
include any of the matters claimed in his specification which are 
not now patentable. 

These combinations seem to me to be far from identical. Mr. 
Bain includes in his combination the use of the perforated paper 
for composing the communication, and of the style which passes 
the electric current through the perforated paper, and the ma- 
chinery for transmitting the same communication to several dif- 
ferent places at the same time. It is said that the style is not 
new; but he makes it an ingredient in his combination, and in 
that respect his combination differs from that of Mr. Morse, and it 
is a very important item in connection with the perforated paper. 
He includes in his combination new patentable matter with old 
matter not patentable, and thereby makes a new patentable 
combination. This new matter thus introduced into the new 
combination is admitted to be patentable in itself, without com- 
bination with the old unpatentable matter; and indeed it seems 
to be a great improvement in the transmission of telegraphic in- 
formation. 

But it is said that Mr. Bain is only authorised to obtain a sep- 
arate patent for each of those inventions, and cannot claim a 
patent for his new combination of the old and new together. If, 
however, his new combination of old materials be patentable, 
(which must be admitted, or it would not interfere with Mr. 
Morse’s claim,) it seems to be not the less patentable because it 
includes the new matter in connection with the old.—The old 
matter may not, in itself, be patentable; but joined with the 
new matter, a combination may be formed which may be pat- 
ented. He is not obliged to take separate patents for each new 
patentable matter. He does not now ask for them; he may be 
willing to ask only for a limited use of these new matters—to wit, 
in combination; and not for an exclusive use of them for every 
purpose to which they may be applicable. 


Mr. Godson (in p. 63) says:— 


“A combination or arrangement of old materials, when, in 
in consequence thereof a new effect is produced, may be the 
subject of a patent. This effect may consist either in the pro- 
duction of a new article, or in making an old one in a better 
manner or at a cheaper rate.” “This manufacture may be 
made of different substances mingled together; or of different 
machines formed into one; or of the arrangement of many old 
combinations.” “ Each distinct part of the manufacture may have 
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been in common use, and every principle upon which it is found- 
ed may have been long known, and yet the manufacture may be 
the proper subject for a patent. Itis not for those parts and prin- 
ciples, but for the new and useful compound, or thing thus pro- 
duced by combination, that the grant is made; it is for combin- 
ing and using things before known, with something then invented, 
so as to produce an effect never before attained.” 


The counsel of Mr. Morse, in argument, said:— 


“It is obvious, and is admitted by our adversaries, that Morse’s 

instrument is a very different thing, in its form and structure, from 
Bain’s.”’ 
—But form and structure are very important matters in machin- 
ery; and if they enable the operator to do the work in a better 
manner, or with more ease, or less expense, or in less time, it is 
no interference, but is an improvement for which the inventor 
may have a patent. 

When the application is for a patent for a combination of 
machinery and materials, form and structure become substance; 
they are of the essence of the invention; and an admission that 
Morse’s instrument is a very different thing, in its form and 
structure, from Bain’s, is an admission of a fact which is prima 
facie evidence, at least, that there is no interference between the 
two, and throws the burden of proof on the other side. 

There was no evidence laid before the Commissioner of Patents 
upon the question of interference; so that he must have adjudged 
the interference upon a comparison of the two specifications; 
possibly without considering that the only patent which either 
could obtain, would be a patent for his own combination, all 
the materials of which Mr. Morse’s combination consists being 
old and not now patentable. 

The question is not now, whether the claims of Mr. Bain and 
Mr. Morse interfere as to matters not now patentable; but whe- 
ther they interfere as to matters now patentable, and the only 
matter now patentable in Mr. Morse’s specification, is his own 
combination of machinery and materials. That combination con- 
stitutes his machine: and his machine is admitted to be a very 
different thing in its form and structure from Mr. Bain’s. Form 
and structure constitute the identity of machinery. The combin- 
ation consists in form and structure; and the patent if issued, will, 
I presume, be issued for the form and structure of the instrument. 

It being admitted that the form and structure of Mr. Bain’s 
instrument are very different from Morse’s, there can be no inter- 
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ference in that respect, and if form and structure constitute the 
identity of machinery, there is no interference in the two instru- 
ments; and if the instruments are the combinations, or the re-ult 
of the combinations, for which patents are now claimed, there 
is no interference in the two instruments in regard to any matter 
now patentable. 

But it is not necessary to rely alone upon the admission of 
Mr. Morse’s counsel to show that there is a great difference be- 
tween the machinery used by the contending applicants to effect 
_ the object—i.e. the rapid transmission of intelligence by the 
power of the electric current. Any one who will compare the 
two specifications and drawings and models, will at once perceive 
the difference. 

A patentable improvement is not an interference. 

The Commissioner in his written decision, says :— 

“It appears from the records of the office, that the application 
by said Alexander Bain, (subject of Great Britain,) was made 
April, 18, 1848, and upon examination of his claims, it was found 
that the before-mentioned claim could be admitted to patent, no 
invention of a like character appearing in the public records of 
the office; nor in any printed publication. Prior, however, to the 
final issue of the case, the secret archives were consulted; and 
it was found that an application, filed by Samuel F. B. Morse, 
Jan. 20, 1848, had been there deposited, in compliance with pro- 
visions of law, which presented claims conflicting with those be- 
fore mentioned, set up by said Bain.” 

This shows that but for the supposed interfering claim of Mr. 
Morse, Mr. Bain was entitled to his patent; and if there be no 
interference in respect to patentable matter, he is still entitled to 
a patent for his own combination. 

But the counsel for Mr. Morse say: 

“There is an interference—that Bain’s third claim palpably 
covers the whole of Morse’s first claim; and, if granted, Bain 
could do all that Morse claims an exclusive right to do; he could 
write Morse’s characters precisely as Morse does ; and that there- 
in consists the interference.” 

But the only matter now patentable, and claimed in Mr. Morse’s 
specification, is his peculiar combination of material and ma- 
chinery as therein described. All the materials used in that com- 
bination, are old; and he will not, under this patent, be entitled to 
the exclusive use of any of them separately, or in any other com- 
bination than that which hz has described in his specification. 
There cannot be a patent for a principle; nor for the application 
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of a principle ; nor for an effect. Two persons may use the 
same principle, and produce the same effect by different means, 
without interference or infringement, and each would be entitled 
to a patent for his own invention— Godson, 63, 68, 74. 

So, in the present case, although the power used by both appli- 
cants is the same, and the subject the same, yet, as the effect is 
produced by means which appear to me so different as to prevent 
an interference, the question of priority of invention does not 
arise. Itis, therefore, not a case under the 8th section of the act 
of 1836, but under the 7th section of the same act. So that each 
of the applicants may have a patent for the combination which he 
has invented and claimed and described in his specification—pro- 
vided he shall have complied with all the requisites of the law to 
entitle him to a patent. 

If this were a doubtful question, I should think it my duty to 
render the same judgment, so as to give Mr. Bain the same right 
to have the validity of his patent tested by the ordinary tribunals 
of the country which Mr. Morse would enjoy as to his patent; 
and finally to obtain the judgment of the Supreme Court of the 
United States upon it. For if the Commissioner and the Judge 
should reject Mr. Bain’s application for a patent, the decision 
would be final and conclusive against him, unless he could obtain 
relief by a bill in equity under the 16th section of the act of 1836, 
and the 10th section of the act of 1839, which, itis said, is doubtful. 

I am, therefore, of opinion, and so decide— 

That there is no interference in the claims of these applicants, 
in relation to any matter contained in their respective specifica- 
tions now patentable; and therefore that Samuel F. B. Morse is 
entitled to a patent for the combination which he has invented, 
claimed and described, in his specitication, drawings and model. 
And that Alexander Bain is entitled to a patent for the combina- 
tion which he has invented, claimed and described, in his specifi- 
cation, drawings and model ;—provided they shall respectively 
have complied with all the requisites of the law, to entitle them to 
their respective patents. 

I deem it unnecessary, therefore, to decide upon any other 


points involved by the reasons of appeal. 
W. CRANCH. 


Washington, D. C., March 12, 1849. 
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MISCELLANEOUS. 


Death of Gen. Bell—Gen. James M. Bett, of Cambridge, Ohio, died at his resi- 
dence on Thursday the 5th of April, 1849, after a short illness, in the 53rd year of 
his age. . 

Gen. Bell was born in Huntingdon county, Pennsylvania, on the 16th day of Octo- 
bor, 1796. At an early age he studied law under John C. Wright, Esy., [now J udge 
Wright of Cincinnati,] in Steubenville, Ohio, and at the age of twenty-one years was 
admitted to the Bar. Soon afterwards he located in Cambridge, O., for the practice of his 
profession, where he resided up to the time of his death, a period of thirty-one years. 
His fine abilities joined to his natural industry and energy soon procured for him an 
extensive practice which he always firmly retained. 

In 1826 he was elected a member of the Lower House of the General Assembly, 
and was re-elected for four successive years thereafter, by a constituency who appre- 
ciated the fidelity and ability with which he served them. At the session of 1830—31, 
which was his last session in that body, he was elected Speaker. His excellent busi- 
ness qualifications, quick perception and acquaintance with parliamentary forms emi- 
nently fitted him for the station, and it is not invidious to say that it was never more 
ably filled. In 1832 Gen. Bell was elected a representative to Congress in which ca- 
pacity he served for one term. At the next election he was defeated by a distinguished 
opponent, of whom it is honorable to say that no one has since been a more sincere 
friend of the deceased than he. 

The deceased has not since been in public life. He devoted himself to his profession, 
in the practice of which he was signally successful, and the first messenger of death 
found him engaged in the trial of acause in the Court of Common Pleas. His death 
was sudden and unexpected. Few, very few of his friends anticipated on Wednesday 
evening, that on the next morning they would be startled by the sad announcement, 
“ Gen. Bell is dead.” 

The intellect of Gen. Bell combined qualities which are very rarely to be found uni- 
ted. He was quick and acute in observation, and was at the same time a profound 
thinker, and an able and discriminating reasoner. Always accurate and precise in de- 
tail, he wes also powerful in grasping and comprehending every subject, in all its bear- 
ings, which presented itself to his mind. His memory was tenacious and he had ac- 
quired a vast store of general information. Asan orator and advocate he was fervid, 
earnest, and persuasive. He spoke strait forward, rarely turning aside to construct a 
metaphor or cull a simile. He never misunderstood the temper of his audience, and 
in his forensic efforts, none better than he could touch the feelings, or convince the judg- 
ment of a jury. 

His social disposition, his courtesy, generosity, and modesty, endeared him to every 
heart, and to these qualities of the gentleman were joined in him the more solid virtues 
of the man, untarnished honor and incorruptible integrity. He had a spirit too high 
for aught in the shape of meanness or dishonesty. Faults he may have had—to err 
ishuman. It is not for us, nor is it now the time call them up. 

He is gone from among us; 

* After life’s fitful fever he sleeps well.’ 
His death is an irreparable loss to his family, to the Bar, and to the community, and 
long will it be before his memory fades from the breasts of those who knew and loved 
him well. 
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At the time of his death, the Court of Common Pleas being in session, a meeting of 
the Bar from different counties was convened, Judge Cowen in the chair, when the 
following resolutions were passed: 

Resolved, That the Court now in session and the Bar of this and the neighboring 
counties, have learned with the deepest regret that our esteemed fellow member of the 
Bar, James M. Bexx, has in the mysterious dispensations of Divine Providence, de- 
parted this life at 11 o’clock of last night. 

Resolved, That in his death the Bar has lost its brightest ornament, who, for more 
than thirty years, has by his genius commanded the admiration, and by his generosity 
and amenity of manners, has won the affections of its members, and the confidence of 
the Court and people. 

Resolved, That the Court and Bar will attend his funeral in a body. 

Resolved, That the Court and Bar offer their sincere condolence to the widow and 
family of the deceased in this most severe affliction. 


Butler vs. Butler—Divorce—Abandonment—Cruelty——We take the following sum- 
mary from the Philadelphia Evening Bulletin: 

The President of the Court of Common Pleas decided the motion recently argued 
in this famous litigation, in favor of Mrs. Butler. The Court ordered the parts of the 
answer beyond the denial of the libellant’s allegations, to be stricken out as surplusage; 
that the exceptions be dismissed, and the cause be set down for trial by jury. It was to 
prevent this disposition of the case that Mr. Butler’s exceptions were filed and the mo- 
tion was made, to which the decree refers. 

The points decided will be found below. 

The following principles were elaborately discussed and laid down as the law. 

Ist. That a wife’s absence, with her husband’s previous consent, or subsequent ap- 
proval, is not a malicious or wilful desertion within the Pennsylvania statute. That 
such consent or approval is revocable, and the parties, by such revocation, are then 
placed in the same legal position which they occupied at the time of such consent or 
approval. 

2nd, That the reasonable cause which justifies a wife’s desertion, must be such as 
would be sufficient ground of divorce. 

3rd. That, according to the English decisions, the cruelty and indignities which 
would authorize a separation by the wife from her husband, must be such as would 
produce or tend to produce bodily harm. 

Having discussed the three preceding propositions, and having established them by a 
mass of authority, laboriously gleaned from the English, the Roman, and the French 
laws, the President Judge then laid down the following propositions: 

That a husband, able to afford his wife such necessaries as her education and habi- 
tudes have rendered indispensable, and yet refusing to allow them, is, in Pennsylvania, 
guilty of such legal cruelty as would authorize a divorce ; but the refusal of mere lux- 
uries in such a case would not sanction a divorce. 

That a husband who maliciously inflicts upon his wife such a long, humiliating, and 
annoying course of insults and mortifications as must ultimately destroy health or life, 
is guilty of such legal cruelty as would authorize a divorce, although such course of in- 
sult and cruelty were unaccompanied by any actual or threatened violence to her person. 

The Court decreed that the matter should go to a jury upon the libel, and answer 
curtailed by the Court. 

This disposes of this matter, in which the public feel so much interest, for the pres- 
ent—perhaps forever. Public opinion seems to be in favor of Mrs. Butler, but we 
must recollect that we have only heard one side. To the voluminous averments and 
allegations of his wife, Mr. Butler has made no answer. 
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Telegraph Patent.—{ This subject is one of such deep interest, that we quote the fol- 
lowing from a letter to the New York Tribune, dated Washington Jan. 30th, 1849. 
Eps. ] 


‘ « Judge Carron of the Supreme Court, has had an application before him during the last 
week, for an injunction in favor of Morse & Co., against Mr. O’Reilly, on the Telegraph 
Lines constructed by him in Tennessee, and now working with the “ Columbian ”’ in- 
strument between Nashville, Memphis, and New Orleans. The argument was heard 
by the Judge at Chambers, in the Capitol, on Saturday and Monday. He delivered his 
opinion to-day. 

The discussion turned chiefly upon formalities ; and the Judge decided favorably to 
the ground taken by O’Reilly’s counsel, which was, that injunction cannot properly 
be issued except on a bill of complaint regularly filed. It did not appear that the prop- 
er preliminaries had been observed in this case; and the motion for injunction was 
therefore ineffectual. 

Judge Catron took occasion to express his views, not merely concerning the formali- 
ties, but concerning also the principles which should govern the issuing of injunctions. 
He was understood to say that, in his opinion, injunction should never issue where the 
facts are disputed, and where the Patent has not stood the test of a suit at law, or long 
concurrence in its validity. In allusion to these Telegraph matters, he stated that he 
had kept his Court open longer than usual in Tennessee, last fall, in expectation that 
this case would then be brought before him. He added, substantially, that with his 
views of these matters, he could not consistently grant an injunction in such a case as this 
Telegraph matter; and the most he would probably have done [if the case seemed to 
justify the prudential proceeding] would have been not to have stopped the working of 
the lines, [ which might seriously and wrongfully injure the defendant,] but to have ac- 
quired security to indemnify the complainants, in case the suit should ultimately re- 
sult in their favor. The tenor of his remarks was understood to be quite different from 
the language and acts of Judge Monroe, who granted an injunction in the Kentucky 
case, where the same parties were concerned. 

Gov. Seward, Mr. Loughborough of Kentucky, and Mr. Davis of Maine, were coun- 
sel for Messrs. Morse, F. O. J. Smith and Kendall. Gen. R. H. Gillett, Solicitor for 
the Treasury, and Henry S. Geyer, of St. Louis, appeared as counsel for Mr. O’Reilly. 

In the course of the proceedings, a proposition was incidentally read, whereby Mr. 
O’Reilly’s connsel offered to decide all the pending law suits by one trial before the 
Chief Justice of the United States, on a case to be made up in Maryland for the pur- 
pose. But it is understood that the proposition has not yet been accepted by his adver- 
saries. We trust, for the public’s sake, that this or some other proposition may soon be 
accepted. So long as the controversy is confined to the Courts, it does not prominent- 
ly affect any but the parties; but when it comes to breaking lines and stopping 
communication through whole States, the public are made a deeply interested party, 
and have good reason to insist that the litigation shall not be needlessly protracted. 





Ingersoll on Habeas Corpus and Grand Juries.—[ The History and Law of the Writ of 
Habeas Corpus, with an Essay on the Law of Grand Juries. By E. Ingersoll of the Phil- 
adelphia Bar, Philadelphia, 1849. } 

We do not remember when we have seen, in the way of law publications, a better il- 
lustration of the multum in parvo. Two of the most interesting topics in the law are 
presented in the most attractive and instructive shape, both in matter and manner; 
and yet, so little does the author appear to have appreciated his own labors, that he has 
not even secured a copy-right. Perhaps he said to himself, labor ipse voluptas, to which 
we ard et honos. 
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384 Miscellaneous. 


Responsibility of Consignees.—A decision of some interest, involving the responsibil- 
ity of shippers to their business agents, was made a few days ago in the Circu:t Court of 
St. Louis county, Mo. Last spring, according to the Union of that city, a commis- 
sion house in St. Louis received from a large pork packing establishment, several con- 
siguments, on which they advanced the sum of $6,200, and shipped the merchandise to 
a firm in New Orleans, then solvent. The New Orleans House subsequently failed 
with the consignments on hand; whereupon the commission house in St. Louis, de- 
manded from those to whom they had made the advances, reimbursement for the sum 
advanced. This was refused, on the score that no instructious had been given as to 
the disposition of the consignments, and a suit was accordingly brought in the Circuit 
Court by the commission firm for the recovery of the $6,200. 

The evidence adduced as to usage was conflicting. Judge Hamilton took the 
ground, that the position of the plaintiffs was that of agents to a principal, and that such 
agents were bound to act for their principals, “to the best advantage, without being lia- 
ble te personal losses growing out of such discharge of duty.’’ He therefore instruct- 
ed the jury that if they believed the plaintiffs had discharged their trust faithfully, 
they were entitled to recover. The jury found for the plaintiffs. 





Curwen’s Index. [A Revising Index to the Statute Law of the State of Ohio, 
showing the Present State of the Law by indicating the Changes that have been made 
since the Publication of Swan’s Statutes, with References to the Ohio Reports, and oc- 
casional illustrations from other Reports. By M. E. Curwen, Attorney at Law. Day- 
ton: Wilson & Decker, Printers. 1849.] 

We have been favored with some of the sheets of this forthcoming work, and are very 
glad to know that the Legislature have ordered the purchase of four thousand copies; for 
not only will it be a means of saving much labor to lawyers, but it will also be of the 
greatest assistance to Legislators. The author’s advertisement, which we annex, claims 
far less merit than the profession will award to him. 

“I submit this little volume, with great deference, to the kindly judgment of the 
profession, to whom the partiality of my friends persuade me it will be of some ser- 
vice. They know the difficulty of making a work of this kind perfect, and, if it has any 
merit, will make all due allowances for its imperfections. Its purpose, as will be seen by 
the title, is not to state, but to indicate the changes that have been made in the Ohio 
Statutes, since the publication of the Revised Statutes of 1841. It is presumed that 
every one to whom it will be of any value, has Swan’s Statutes, the General Laws 
from volume XL to XLVII, and the Index to volumes XL—XLYV, published by authori- 
ty of the General Assembly. The design of this Revising Index isto show how much 
of that body of laws is now in force. 

« The captions on each page are the same as the running title in Swan’s Statutes, and 
are intended only for catch-words 

“As the Resolution of the General Assembly contemplated the distribution of the 
work with the forty-seventh volume of the Ohio Laws, it became necessary to put it 
to press before that volume was printed. For this reason the pages of volume XLVII 
are not referred to, but the acts are cited usually by their dates and titles. 

«1 must frankly avow that I have done the best I could with the materials which I had, 
and though its pretensions rise no higher than those of a mere intellectual labor-saving 
machine, I hope the work will not be found without some value to my brethren of the 


profession.” 
M. E. CURWEN. 


Dayton, May, 1849. 





Death of Jordan A. Pugh—We have deferred a notice of the decease of this lamented 
brother, on the promise of a biographical sketch for the next number. 





